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Introduction 

The Code of Conduct for United States Judges was initially adopted by the Judicial 
Conference on April 5, 1973, and was known as the "Code of Judicial Conduct for 
United States Judges." See: JCUSAPR 73, pp. 911.  Since then, the Judicial 
Conference has made the following changes to the Code: 

•   March 1987:  deleted the word "Judicial" from the name of the Code; 
•   September 1992:  adopted substantial revisions to the Code; 
•   March 1996:  revised part C of the Compliance section, immediately 

following the Code; 
•   September 1996:  revised Canons 3C(3)(a) and 5C(4); 
•   September 1999:  revised Canon 3C(1)(c); 
•   September 2000:  clarified the Compliance section; 
•   March 2009:  adopted substantial revisions to the Code; 
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•   March 2014: revised part C of the Compliance section, which appears 
below, immediately following the Code. 

This Code applies to United States circuit judges, district judges, Court of International 
Trade judges, Court of Federal Claims judges, bankruptcy judges, and magistrate 
judges.  Certain provisions of this Code apply to special masters and commissioners as 
indicated in the “Compliance” section.  The Tax Court, Court of Appeals for Veterans 
Claims, and Court of Appeals for the Armed Forces have adopted this Code. 

The Judicial Conference has authorized its Committee on Codes of Conduct to render 
advisory opinions about this Code only when requested by a judge to whom this Code 
applies.  Requests for opinions and other questions concerning this Code and its 
applicability should be addressed to the Chair of the Committee on Codes of Conduct 
by email or as follows: 

Chair, Committee on Codes of Conduct  
c/o General Counsel  
Administrative Office of the United States Courts  
Thurgood Marshall Federal Judiciary Building  
One Columbus Circle, N.E.  
Washington, D.C.  20544  
2025021100  

Procedural questions may be addressed to: 

Office of the General Counsel  
Administrative Office of the United States Courts  
Thurgood Marshall Federal Judiciary Building  
One Columbus Circle, N.E.  
Washington, D.C. 20544  
2025021100  

CANON 1:  A JUDGE SHOULD UPHOLD THE INTEGRITY AND INDEPENDENCE 
OF THE JUDICIARY 

An independent and honorable judiciary is indispensable to justice in our society. 
A judge should maintain and enforce high standards of conduct and should personally 
observe those standards, so that the integrity and independence of the judiciary may be 
preserved.  The provisions of this Code should be construed and applied to further that 
objective. 

COMMENTARY 

Deference to the judgments and rulings of courts depends on public confidence 
in the integrity and independence of judges.  The integrity and independence of judges 
depend in turn on their acting without fear or favor.  Although judges should be 
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independent, they must comply with the law and should comply with this Code. 
Adherence to this responsibility helps to maintain public confidence in the impartiality of 
the judiciary.  Conversely, violation of this Code diminishes public confidence in the 
judiciary and injures our system of government under law. 

The Canons are rules of reason.  They should be applied consistently with 
constitutional requirements, statutes, other court rules and decisional law, and in the 
context of all relevant circumstances.  The Code is to be construed so it does not 
impinge on the essential independence of judges in making judicial decisions. 

The Code is designed to provide guidance to judges and nominees for judicial 
office.  It may also provide standards of conduct for application in proceedings under the 
Judicial Councils Reform and Judicial Conduct and Disability Act of 1980 (28 U.S.C. 
§§ 332(d)(1), 351364).  Not every violation of the Code should lead to disciplinary 
action.  Whether disciplinary action is appropriate, and the degree of discipline, should 
be determined through a reasonable application of the text and should depend on such 
factors as the seriousness of the improper activity, the intent of the judge, whether there 
is a pattern of improper activity, and the effect of the improper activity on others or on 
the judicial system.  Many of the restrictions in the Code are necessarily cast in general 
terms, and judges may reasonably differ in their interpretation.  Furthermore, the Code 
is not designed or intended as a basis for civil liability or criminal prosecution.  Finally, 
the Code is not intended to be used for tactical advantage. 

CANON 2:  A JUDGE SHOULD AVOID IMPROPRIETY AND THE APPEARANCE 
OF IMPROPRIETY IN ALL ACTIVITIES 

A.   Respect for Law.  A judge should respect and comply with the law and 
should act at all times in a manner that promotes public confidence in the 
integrity and impartiality of the judiciary. 

B.   Outside Influence.  A judge should not allow family, social, political, 
financial, or other relationships to influence judicial conduct or judgment. 
A judge should neither lend the prestige of the judicial office to advance 
the private interests of the judge or others nor convey or permit others to 
convey the impression that they are in a special position to influence the 
judge.  A judge should not testify voluntarily as a character witness. 

C.   Nondiscriminatory Membership.  A judge should not hold membership in 
any organization that practices invidious discrimination on the basis of 
race, sex, religion, or national origin. 

COMMENTARY 

Canon 2A.  An appearance of impropriety occurs when reasonable minds, with 
knowledge of all the relevant circumstances disclosed by a reasonable inquiry, would 
conclude that the judge’s honesty, integrity, impartiality, temperament, or fitness to 
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serve as a judge is impaired.  Public confidence in the judiciary is eroded by 
irresponsible or improper conduct by judges.  A judge must avoid all impropriety and 
appearance of impropriety.  This prohibition applies to both professional and personal 
conduct.  A judge must expect to be the subject of constant public scrutiny and accept 
freely and willingly restrictions that might be viewed as burdensome by the ordinary 
citizen.  Because it is not practicable to list all prohibited acts, the prohibition is 
necessarily cast in general terms that extend to conduct by judges that is harmful 
although not specifically mentioned in the Code.  Actual improprieties under this 
standard include violations of law, court rules, or other specific provisions of this Code. 

Canon 2B.  Testimony as a character witness injects the prestige of the judicial 
office into the proceeding in which the judge testifies and may be perceived as an 
official testimonial.  A judge should discourage a party from requiring the judge to testify 
as a character witness except in unusual circumstances when the demands of justice 
require.  This Canon does not create a privilege against testifying in response to an 
official summons. 

A judge should avoid lending the prestige of judicial office to advance the private 
interests of the judge or others.  For example, a judge should not use the judge’s judicial 
position or title to gain advantage in litigation involving a friend or a member of the 
judge’s family.  In contracts for publication of a judge’s writings, a judge should retain 
control over the advertising to avoid exploitation of the judge’s office. 

A judge should be sensitive to possible abuse of the prestige of office.  A judge 
should not initiate communications to a sentencing judge or a probation or corrections 
officer but may provide information to such persons in response to a formal request. 
Judges may participate in the process of judicial selection by cooperating with 
appointing authorities and screening committees seeking names for consideration and 
by responding to official inquiries concerning a person being considered for a judgeship. 

Canon 2C.  Membership of a judge in an organization that practices invidious 
discrimination gives rise to perceptions that the judge’s impartiality is impaired.  Canon 
2C refers to the current practices of the organization.  Whether an organization 
practices invidious discrimination is often a complex question to which judges should be 
sensitive.  The answer cannot be determined from a mere examination of an 
organization’s current membership rolls but rather depends on how the organization 
selects members and other relevant factors, such as that the organization is dedicated 
to the preservation of religious, ethnic or cultural values of legitimate common interest to 
its members, or that it is in fact and effect an intimate, purely private organization whose 
membership limitations could not be constitutionally prohibited.  See New York State 
Club Ass’n. Inc. v. City of New York, 487 U.S. 1, 108 S. Ct. 2225, 101 L. Ed. 2d 1 
(1988); Board of Directors of Rotary International v. Rotary Club of Duarte, 481 U.S. 
537, 107 S. Ct. 1940, 95 L. Ed. 2d 474 (1987); Roberts v. United States Jaycees, 468 
U.S. 609, 104 S. Ct. 3244, 82 L. Ed. 2d 462 (1984).  Other relevant factors include the 
size and nature of the organization and the diversity of persons in the locale who might 
reasonably be considered potential members.  Thus the mere absence of diverse 
membership does not by itself demonstrate a violation unless reasonable persons with 
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knowledge of all the relevant circumstances would expect that the membership would 
be diverse in the absence of invidious discrimination.  Absent such factors, an 
organization is generally said to discriminate invidiously if it arbitrarily excludes from 
membership on the basis of race, religion, sex, or national origin persons who would 
otherwise be admitted to membership. 

Although Canon 2C relates only to membership in organizations that invidiously 
discriminate on the basis of race, sex, religion or national origin, a judge’s membership 
in an organization that engages in any invidiously discriminatory membership practices 
prohibited by applicable law violates Canons 2 and 2A and gives the appearance of 
impropriety.  In addition, it would be a violation of Canons 2 and 2A for a judge to 
arrange a meeting at a club that the judge knows practices invidious discrimination on 
the basis of race, sex, religion, or national origin in its membership or other policies, or 
for the judge to use such a club regularly.  Moreover, public manifestation by a judge of 
the judge’s knowing approval of invidious discrimination on any basis gives the 
appearance of impropriety under Canon 2 and diminishes public confidence in the 
integrity and impartiality of the judiciary, in violation of Canon 2A. 

When a judge determines that an organization to which the judge belongs 
engages in invidious discrimination that would preclude membership under Canon 2C or 
under Canons 2 and 2A, the judge is permitted, in lieu of resigning, to make immediate 
and continuous efforts to have the organization discontinue its invidiously discriminatory 
practices.  If the organization fails to discontinue its invidiously discriminatory practices 
as promptly as possible (and in all events within two years of the judge’s first learning of 
the practices), the judge should resign immediately from the organization. 

CANON 3:  A JUDGE SHOULD PERFORM THE DUTIES OF THE OFFICE FAIRLY, 
IMPARTIALLY AND DILIGENTLY 

The duties of judicial office take precedence over all other activities.  In 
performing the duties prescribed by law, the judge should adhere to the following 
standards: 

A.   Adjudicative Responsibilities. 

(1)   A judge should be faithful to, and maintain professional 
competence in, the law and should not be swayed by partisan 
interests, public clamor, or fear of criticism. 

(2)   A judge should hear and decide matters assigned, unless 
disqualified, and should maintain order and decorum in all judicial 
proceedings. 

(3)   A judge should be patient, dignified, respectful, and courteous to 
litigants, jurors, witnesses, lawyers, and others with whom the 
judge deals in an official capacity.  A judge should require similar 
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conduct of those subject to the judge’s control, including lawyers to 
the extent consistent with their role in the adversary process. 

(4)   A judge should accord to every person who has a legal interest in a 
proceeding, and that person’s lawyer, the full right to be heard 
according to law.  Except as set out below, a judge should not 
initiate, permit, or consider ex parte communications or consider 
other communications concerning a pending or impending matter 
that are made outside the presence of the parties or their lawyers. 
If a judge receives an unauthorized ex parte communication 
bearing on the substance of a matter, the judge should promptly 
notify the parties of the subject matter of the communication and 
allow the parties an opportunity to respond, if requested.  A judge 
may: 

(a)   initiate, permit, or consider ex parte communications as 
authorized by law; 

(b)   when circumstances require it, permit ex parte 
communication for scheduling, administrative, or emergency 
purposes, but only if the ex parte communication does not 
address substantive matters and the judge reasonably 
believes that no party will gain a procedural, substantive, or 
tactical advantage as a result of the ex parte communication; 

(c)   obtain the written advice of a disinterested expert on the law, 
but only after giving advance notice to the parties of the 
person to be consulted and the subject matter of the advice 
and affording the parties reasonable opportunity to object 
and respond to the notice and to the advice received; or 

(d)   with the consent of the parties, confer separately with the 
parties and their counsel in an effort to mediate or settle 
pending matters. 

(5)   A judge should dispose promptly of the business of the court. 

(6)   A judge should not make public comment on the merits of a matter 
pending or impending in any court.  A judge should require similar 
restraint by court personnel subject to the judge’s direction and 
control.  The prohibition on public comment on the merits does not 
extend to public statements made in the course of the judge’s 
official duties, to explanations of court procedures, or to scholarly 
presentations made for purposes of legal education. 
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B.   Administrative Responsibilities. 

(1)   A judge should diligently discharge administrative responsibilities, 
maintain professional competence in judicial administration, and 
facilitate the performance of the administrative responsibilities of 
other judges and court personnel. 

(2)   A judge should not direct court personnel to engage in conduct on 
the judge’s behalf or as the judge’s representative when that 
conduct would contravene the Code if undertaken by the judge. 

(3)   A judge should exercise the power of appointment fairly and only 
on the basis of merit, avoiding unnecessary appointments, 
nepotism, and favoritism.  A judge should not approve 
compensation of appointees beyond the fair value of services 
rendered. 

(4)   A judge with supervisory authority over other judges should take 
reasonable measures to ensure that they perform their duties timely 
and effectively. 

(5)   A judge should take appropriate action upon learning of reliable 
evidence indicating the likelihood that a judge’s conduct 
contravened this Code or a lawyer violated applicable rules of 
professional conduct. 

C.   Disqualification. 

(1)   A judge shall disqualify himself or herself in a proceeding in which 
the judge’s impartiality might reasonably be questioned, including 
but not limited to instances in which: 

(a)   the judge has a personal bias or prejudice concerning a 
party, or personal knowledge of disputed evidentiary facts 
concerning the proceeding; 

(b)   the judge served as a lawyer in the matter in controversy, or 
a lawyer with whom the judge previously practiced law 
served during such association as a lawyer concerning the 
matter, or the judge or lawyer has been a material witness; 

(c)   the judge knows that the judge, individually or as a fiduciary, 
or the judge’s spouse or minor child residing in the judge’s 
household, has a financial interest in the subject matter in 
controversy or in a party to the proceeding, or any other 
interest that could be affected substantially by the outcome 
of the proceeding; 
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(d)   the judge or the judge’s spouse, or a person related to either 
within the third degree of relationship, or the spouse of such 
a person is: 

(i)   a party to the proceeding, or an officer, director, or 
trustee of a party; 

(ii)   acting as a lawyer in the proceeding; 

(iii)   known by the judge to have an interest that could be 
substantially affected by the outcome of the 
proceeding; or 

(iv)   to the judge’s knowledge likely to be a material 
witness in the proceeding; 

(e)   the judge has served in governmental employment and in 
that capacity participated as a judge (in a previous judicial 
position), counsel, advisor, or material witness concerning 
the proceeding or has expressed an opinion concerning the 
merits of the particular case in controversy. 

(2)   A judge should keep informed about the judge’s personal and 
fiduciary financial interests and make a reasonable effort to keep 
informed about the personal financial interests of the judge’s 
spouse and minor children residing in the judge’s household. 

(3)   For the purposes of this section: 

(a)   the degree of relationship is calculated according to the civil 
law system; the following relatives are within the third degree 
of relationship:  parent, child, grandparent, grandchild, great 
grandparent, great grandchild, sister, brother, aunt, uncle, 
niece, and nephew; the listed relatives include whole and 
half blood relatives and most step relatives; 

(b)   “fiduciary” includes such relationships as executor, 
administrator, trustee, and guardian; 

(c)   “financial interest” means ownership of a legal or equitable 
interest, however small, or a relationship as director, advisor, 
or other active participant in the affairs of a party, except 
that: 

(i)   ownership in a mutual or common investment fund 
that holds securities is not a “financial interest” in such 
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securities unless the judge participates in the 
management of the fund; 

(ii)   an office in an educational, religious, charitable, 
fraternal, or civic organization is not a “financial 
interest” in securities held by the organization; 

(iii)   the proprietary interest of a policyholder in a mutual 
insurance company, or a depositor in a mutual 
savings association, or a similar proprietary interest, 
is a “financial interest” in the organization only if the 
outcome of the proceeding could substantially affect 
the value of the interest; 

(iv)   ownership of government securities is a “financial 
interest” in the issuer only if the outcome of the 
proceeding could substantially affect the value of the 
securities; 

(d)   “proceeding” includes pretrial, trial, appellate review, or other 
stages of litigation. 

(4)   Notwithstanding the preceding provisions of this Canon, if a judge 
would be disqualified because of a financial interest in a party 
(other than an interest that could be substantially affected by the 
outcome), disqualification is not required if the judge (or the judge’s 
spouse or minor child) divests the interest that provides the 
grounds for disqualification. 

D.   Remittal of Disqualification.  Instead of withdrawing from the proceeding, a 
judge disqualified by Canon 3C(1) may, except in the circumstances 
specifically set out in subsections (a) through (e), disclose on the record 
the basis of disqualification.  The judge may participate in the proceeding 
if, after that disclosure, the parties and their lawyers have an opportunity 
to confer outside the presence of the judge, all agree in writing or on the 
record that the judge should not be disqualified, and the judge is then 
willing to participate.  The agreement should be incorporated in the record 
of the proceeding. 

COMMENTARY 

Canon 3A(3).  The duty to hear all proceedings fairly and with patience is not 
inconsistent with the duty to dispose promptly of the business of the court.  Courts can 
be efficient and businesslike while being patient and deliberate. 

The duty under Canon 2 to act in a manner that promotes public confidence in 
the integrity and impartiality of the judiciary applies to all the judge’s activities, including 
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the discharge of the judge’s adjudicative and administrative responsibilities.  The duty to 
be respectful includes the responsibility to avoid comment or behavior that could 
reasonably be interpreted as harassment, prejudice or bias. 

Canon 3A(4).  The restriction on ex parte communications concerning a 
proceeding includes communications from lawyers, law teachers, and others who are 
not participants in the proceeding.  A judge may consult with other judges or with court 
personnel whose function is to aid the judge in carrying out adjudicative responsibilities. 
A judge should make reasonable efforts to ensure that law clerks and other court 
personnel comply with this provision. 

A judge may encourage and seek to facilitate settlement but should not act in a 
manner that coerces any party into surrendering the right to have the controversy 
resolved by the courts. 

Canon 3A(5).  In disposing of matters promptly, efficiently, and fairly, a judge 
must demonstrate due regard for the rights of the parties to be heard and to have issues 
resolved without unnecessary cost or delay.  A judge should monitor and supervise 
cases to reduce or eliminate dilatory practices, avoidable delays, and unnecessary 
costs. 

Prompt disposition of the court’s business requires a judge to devote adequate 
time to judicial duties, to be punctual in attending court and expeditious in determining 
matters under submission, and to take reasonable measures to ensure that court 
personnel, litigants, and their lawyers cooperate with the judge to that end. 

Canon 3A(6).  The admonition against public comment about the merits of a 
pending or impending matter continues until the appellate process is complete.  If the 
public comment involves a case from the judge’s own court, the judge should take 
particular care so that the comment does not denigrate public confidence in the 
judiciary’s integrity and impartiality, which would violate Canon 2A.  A judge may 
comment publicly on proceedings in which the judge is a litigant in a personal capacity, 
but not on mandamus proceedings when the judge is a litigant in an official capacity (but 
the judge may respond in accordance with Fed. R. App. P. 21(b)). 

Canon 3B(3).  A judge’s appointees include assigned counsel, officials such as 
referees, commissioners, special masters, receivers, guardians, and personnel such as 
law clerks, secretaries, and judicial assistants.  Consent by the parties to an 
appointment or an award of compensation does not relieve the judge of the obligation 
prescribed by this subsection. 

Canon 3B(5).  Appropriate action may include direct communication with the 
judge or lawyer, other direct action if available, reporting the conduct to the appropriate 
authorities, or, when the judge believes that a judge’s or lawyer’s conduct is caused by 
drugs, alcohol, or a medical condition, making a confidential referral to an assistance 
program.  Appropriate action may also include responding to a subpoena to testify or 
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otherwise participating in judicial or lawyer disciplinary proceedings; a judge should be 
candid and honest with disciplinary authorities. 

Canon 3C.  Recusal considerations applicable to a judge’s spouse should also 
be considered with respect to a person other than a spouse with whom the judge 
maintains both a household and an intimate relationship. 

Canon 3C(1)(c).  In a criminal proceeding, a victim entitled to restitution is not, 
within the meaning of this Canon, a party to the proceeding or the subject matter in 
controversy.  A judge who has a financial interest in the victim of a crime is not required 
by Canon 3C(1)(c) to disqualify from the criminal proceeding, but the judge must do so if 
the judge’s impartiality might reasonably be questioned under Canon 3C(1) or if the 
judge has an interest that could be substantially affected by the outcome of the 
proceeding under Canon 3C(1)(d)(iii). 

Canon 3C(1)(d)(ii).  The fact that a lawyer in a proceeding is affiliated with a law 
firm with which a relative of the judge is affiliated does not of itself disqualify the judge. 
However, if “the judge’s impartiality might reasonably be questioned” under 
Canon 3C(1), or the relative is known by the judge to have an interest in the law firm 
that could be “substantially affected by the outcome of the proceeding” under 
Canon 3C(1)(d)(iii), the judge’s disqualification is required. 

CANON 4:  A JUDGE MAY ENGAGE IN EXTRAJUDICIAL ACTIVITIES THAT ARE 
CONSISTENT WITH THE OBLIGATIONS OF JUDICIAL OFFICE 

A judge may engage in extrajudicial activities, including lawrelated pursuits and 
civic, charitable, educational, religious, social, financial, fiduciary, and governmental 
activities, and may speak, write, lecture, and teach on both lawrelated and nonlegal 
subjects.  However, a judge should not participate in extrajudicial activities that detract 
from the dignity of the judge’s office, interfere with the performance of the judge’s official 
duties, reflect adversely on the judge’s impartiality, lead to frequent disqualification, or 
violate the limitations set forth below. 

A.   Law-related Activities. 

(1)   Speaking, Writing, and Teaching.  A judge may speak, write, 
lecture, teach, and participate in other activities concerning the law, 
the legal system, and the administration of justice. 

(2)   Consultation.  A judge may consult with or appear at a public 
hearing before an executive or legislative body or official: 

(a)   on matters concerning the law, the legal system, or the 
administration of justice; 

JCApx [ 856 / 1149 ]



Guide to Judiciary Policy, Vol. 2A, Ch. 2   Page 12 

(b)   to the extent that it would generally be perceived that a 
judge’s judicial experience provides special expertise in the 
area; or 

(c)   when the judge is acting pro se in a matter involving the 
judge or the judge’s interest. 

(3)   Organizations.  A judge may participate in and serve as a member, 
officer, director, trustee, or nonlegal advisor of a nonprofit 
organization devoted to the law, the legal system, or the 
administration of justice and may assist such an organization in the 
management and investment of funds.  A judge may make 
recommendations to public and private fundgranting agencies 
about projects and programs concerning the law, the legal system, 
and the administration of justice. 

(4)   Arbitration and Mediation.  A judge should not act as an arbitrator 
or mediator or otherwise perform judicial functions apart from the 
judge’s official duties unless expressly authorized by law. 

(5)   Practice of Law.  A judge should not practice law and should not 
serve as a family member’s lawyer in any forum.  A judge may, 
however, act pro se and may, without compensation, give legal 
advice to and draft or review documents for a member of the 
judge’s family. 

B.   Civic and Charitable Activities.  A judge may participate in and serve as an 
officer, director, trustee, or nonlegal advisor of a nonprofit civic, charitable, 
educational, religious, or social organization, subject to the following 
limitations: 

(1)   A judge should not serve if it is likely that the organization will either 
be engaged in proceedings that would ordinarily come before the 
judge or be regularly engaged in adversary proceedings in any 
court. 

(2)   A judge should not give investment advice to such an organization 
but may serve on its board of directors or trustees even though it 
has the responsibility for approving investment decisions. 

C.   Fund Raising.  A judge may assist nonprofit lawrelated, civic, charitable, 
educational, religious, or social organizations in planning fundraising 
activities and may be listed as an officer, director, or trustee.  A judge may 
solicit funds for such an organization from judges over whom the judge 
does not exercise supervisory or appellate authority and from members of 
the judge’s family.  Otherwise, a judge should not personally participate in 
fundraising activities, solicit funds for any organization, or use or permit 

JCApx [ 857 / 1149 ]



Guide to Judiciary Policy, Vol. 2A, Ch. 2   Page 13 

the use of the prestige of judicial office for that purpose.  A judge should 
not personally participate in membership solicitation if the solicitation might 
reasonably be perceived as coercive or is essentially a fundraising 
mechanism. 

D.   Financial Activities. 

(1)   A judge may hold and manage investments, including real estate, 
and engage in other remunerative activity, but should refrain from 
financial and business dealings that exploit the judicial position or 
involve the judge in frequent transactions or continuing business 
relationships with lawyers or other persons likely to come before 
the court on which the judge serves. 

(2)   A judge may serve as an officer, director, active partner, manager, 
advisor, or employee of a business only if the business is closely 
held and controlled by members of the judge’s family.  For this 
purpose, “members of the judge’s family” means persons related to 
the judge or the judge’s spouse within the third degree of 
relationship as defined in Canon 3C(3)(a), any other relative with 
whom the judge or the judge’s spouse maintains a close familial 
relationship, and the spouse of any of the foregoing. 

(3)   As soon as the judge can do so without serious financial detriment, 
the judge should divest investments and other financial interests 
that might require frequent disqualification. 

(4)   A judge should comply with the restrictions on acceptance of gifts 
and the prohibition on solicitation of gifts set forth in the Judicial 
Conference Gift Regulations.  A judge should endeavor to prevent 
any member of the judge’s family residing in the household from 
soliciting or accepting a gift except to the extent that a judge would 
be permitted to do so by the Judicial Conference Gift Regulations. 
A “member of the judge’s family” means any relative of a judge by 
blood, adoption, or marriage, or any person treated by a judge as a 
member of the judge’s family. 

(5)   A judge should not disclose or use nonpublic information acquired 
in a judicial capacity for any purpose unrelated to the judge’s official 
duties. 

E.   Fiduciary Activities.  A judge may serve as the executor, administrator, 
trustee, guardian, or other fiduciary only for the estate, trust, or person of a 
member of the judge’s family as defined in Canon 4D(4).  As a family 
fiduciary a judge is subject to the following restrictions: 
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(1)   The judge should not serve if it is likely that as a fiduciary the judge 
would be engaged in proceedings that would ordinarily come before 
the judge or if the estate, trust, or ward becomes involved in 
adversary proceedings in the court on which the judge serves or 
one under its appellate jurisdiction. 

(2)   While acting as a fiduciary, a judge is subject to the same 
restrictions on financial activities that apply to the judge in a 
personal capacity. 

F.   Governmental Appointments.  A judge may accept appointment to a 
governmental committee, commission, or other position only if it is one 
that concerns the law, the legal system, or the administration of justice, or 
if appointment of a judge is required by federal statute.  A judge should 
not, in any event, accept such an appointment if the judge’s governmental 
duties would tend to undermine the public confidence in the integrity, 
impartiality, or independence of the judiciary.  A judge may represent the 
judge’s country, state, or locality on ceremonial occasions or in connection 
with historical, educational, and cultural activities. 

G.   Chambers, Resources, and Staff.  A judge should not to any substantial 
degree use judicial chambers, resources, or staff to engage in extrajudicial 
activities permitted by this Canon. 

H.   Compensation, Reimbursement, and Financial Reporting.  A judge may 
accept compensation and reimbursement of expenses for the lawrelated 
and extrajudicial activities permitted by this Code if the source of the 
payments does not give the appearance of influencing the judge in the 
judge’s judicial duties or otherwise give the appearance of impropriety, 
subject to the following restrictions: 

(1)   Compensation should not exceed a reasonable amount nor should 
it exceed what a person who is not a judge would receive for the 
same activity. 

(2)   Expense reimbursement should be limited to the actual costs of 
travel, food, and lodging reasonably incurred by the judge and, 
where appropriate to the occasion, by the judge’s spouse or 
relative.  Any additional payment is compensation. 

(3)   A judge should make required financial disclosures, including 
disclosures of gifts and other things of value, in compliance with 
applicable statutes and Judicial Conference regulations and 
directives. 

COMMENTARY 
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Canon 4.  Complete separation of a judge from extrajudicial activities is neither 
possible nor wise; a judge should not become isolated from the society in which the 
judge lives.  As a judicial officer and a person specially learned in the law, a judge is in a 
unique position to contribute to the law, the legal system, and the administration of 
justice, including revising substantive and procedural law and improving criminal and 
juvenile justice.  To the extent that the judge’s time permits and impartiality is not 
compromised, the judge is encouraged to do so, either independently or through a bar 
association, judicial conference, or other organization dedicated to the law.  Subject to 
the same limitations, judges may also engage in a wide range of nonlawrelated 
activities. 

Within the boundaries of applicable law (see, e.g., 18 U.S.C. § 953) a judge may 
express opposition to the persecution of lawyers and judges anywhere in the world if the 
judge has ascertained, after reasonable inquiry, that the persecution is occasioned by 
conflict between the professional responsibilities of the persecuted judge or lawyer and 
the policies or practices of the relevant government. 

A person other than a spouse with whom the judge maintains both a household 
and an intimate relationship should be considered a member of the judge’s family for 
purposes of legal assistance under Canon 4A(5), fund raising under Canon 4C, and 
family business activities under Canon 4D(2). 

Canon 4A.  Teaching and serving on the board of a law school are permissible, 
but in the case of a forprofit law school, board service is limited to a nongoverning 
advisory board. 

Consistent with this Canon, a judge may encourage lawyers to provide pro bono 
legal services. 

Canon 4A(4).  This Canon generally prohibits a judge from mediating a state 
court matter, except in unusual circumstances (e.g., when a judge is mediating a federal 
matter that cannot be resolved effectively without addressing the related state court 
matter). 

Canon 4A(5).  A judge may act pro se in all legal matters, including matters 
involving litigation and matters involving appearances before or other dealings with 
governmental bodies.  In so doing, a judge must not abuse the prestige of office to 
advance the interests of the judge or the judge’s family. 

Canon 4B.  The changing nature of some organizations and their exposure to 
litigation make it necessary for a judge regularly to reexamine the activities of each 
organization with which the judge is affiliated to determine if the judge’s continued 
association is appropriate.  For example, in many jurisdictions, charitable hospitals are 
in court more often now than in the past. 

Canon 4C.  A judge may attend fundraising events of lawrelated and other 
organizations although the judge may not be a speaker, a guest of honor, or featured on 
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the program of such an event.  Use of a judge’s name, position in the organization, and 
judicial designation on an organization’s letterhead, including when used for fund raising 
or soliciting members, does not violate Canon 4C if comparable information and 
designations are listed for others. 

Canon 4D(1), (2), and (3).  Canon 3 requires disqualification of a judge in any 
proceeding in which the judge has a financial interest, however small.  Canon 4D 
requires a judge to refrain from engaging in business and from financial activities that 
might interfere with the impartial performance of the judge’s judicial duties.  Canon 4H 
requires a judge to report compensation received for activities outside the judicial office. 
A judge has the rights of an ordinary citizen with respect to financial affairs, except for 
limitations required to safeguard the proper performance of the judge’s duties.  A 
judge’s participation in a closely held family business, while generally permissible, may 
be prohibited if it takes too much time or involves misuse of judicial prestige or if the 
business is likely to come before the court on which the judge serves.  Owning and 
receiving income from investments do not as such affect the performance of a judge’s 
duties. 

Canon 4D(5).  The restriction on using nonpublic information is not intended to 
affect a judge’s ability to act on information as necessary to protect the health or safety 
of the judge or a member of a judge’s family, court personnel, or other judicial officers if 
consistent with other provisions of this Code. 

Canon 4E.  Mere residence in the judge’s household does not by itself make a 
person a member of the judge’s family for purposes of this Canon.  The person must be 
treated by the judge as a member of the judge’s family. 

The Applicable Date of Compliance provision of this Code addresses continued 
service as a fiduciary. 

A judge’s obligation under this Code and the judge’s obligation as a fiduciary may 
come into conflict.  For example, a judge should resign as a trustee if it would result in 
detriment to the trust to divest holdings whose retention would require frequent 
disqualification of the judge in violation of Canon 4D(3). 

Canon 4F.  The appropriateness of accepting extrajudicial assignments must be 
assessed in light of the demands on judicial resources and the need to protect the 
courts from involvement in matters that may prove to be controversial.  Judges should 
not accept governmental appointments that could interfere with the effectiveness and 
independence of the judiciary, interfere with the performance of the judge’s judicial 
responsibilities, or tend to undermine public confidence in the judiciary. 

Canon 4H.  A judge is not required by this Code to disclose income, debts, or 
investments, except as provided in this Canon.  The Ethics Reform Act of 1989 and 
implementing regulations promulgated by the Judicial Conference impose additional 
restrictions on judges’ receipt of compensation.  That Act and those regulations should 
be consulted before a judge enters into any arrangement involving the receipt of 
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compensation.  The restrictions so imposed include but are not limited to:  (1) a 
prohibition against receiving “honoraria” (defined as anything of value received for a 
speech, appearance, or article), (2) a prohibition against receiving compensation for 
service as a director, trustee, or officer of a profit or nonprofit organization, (3) a 
requirement that compensated teaching activities receive prior approval, and (4) a 
limitation on the receipt of “outside earned income.” 

CANON 5: A JUDGE SHOULD REFRAIN FROM POLITICAL ACTIVITY 

A.   General Prohibitions.  A judge should not: 

(1)   act as a leader or hold any office in a political organization; 

(2)   make speeches for a political organization or candidate, or publicly 
endorse or oppose a candidate for public office; or 

(3)   solicit funds for, pay an assessment to, or make a contribution to a 
political organization or candidate, or attend or purchase a ticket for 
a dinner or other event sponsored by a political organization or 
candidate. 

B.   Resignation upon Candidacy.  A judge should resign the judicial office if 
the judge becomes a candidate in a primary or general election for any 
office. 

C.   Other Political Activity.  A judge should not engage in any other political 
activity.  This provision does not prevent a judge from engaging in 
activities described in Canon 4. 

COMMENTARY 

The term “political organization” refers to a political party, a group affiliated with a 
political party or candidate for public office, or an entity whose principal purpose is to 
advocate for or against political candidates or parties in connection with elections for 
public office. 

Compliance with the Code of Conduct 

Anyone who is an officer of the federal judicial system authorized to perform judicial 
functions is a judge for the purpose of this Code.  All judges should comply with this 
Code except as provided below. 
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A.   Parttime Judge 

A parttime judge is a judge who serves parttime, whether continuously or 
periodically, but is permitted by law to devote time to some other 
profession or occupation and whose compensation for that reason is less 
than that of a fulltime judge.  A parttime judge: 

(1)   is not required to comply with Canons 4A(4), 4A(5), 4D(2), 4E, 4F, 
or 4H(3); 

(2)   except as provided in the ConflictofInterest Rules for Parttime 
Magistrate Judges, should not practice law in the court on which 
the judge serves or in any court subject to that court's appellate 
jurisdiction, or act as a lawyer in a proceeding in which the judge 
has served as a judge or in any related proceeding. 

B.   Judge Pro Tempore 

A judge pro tempore is a person who is appointed to act temporarily as a 
judge or as a special master. 

(1)   While acting in this capacity, a judge pro tempore is not required to 
comply with Canons 4A(4), 4A(5), 4D(2), 4D(3), 4E, 4F, or 4H(3); 
further, one who acts solely as a special master is not required to 
comply with Canons 4A(3), 4B, 4C, 4D(4), or 5. 

(2)   A person who has been a judge pro tempore should not act as a 
lawyer in a proceeding in which the judge has served as a judge or 
in any related proceeding. 

C.   Retired Judge 

A judge who is retired under 28 U.S.C. § 371(b) or § 372(a) (applicable to 
Article III judges), or who is subject to recall under § 178(d) (applicable to 
judges on the Court of Federal Claims), or who is recalled to judicial 
service, should comply with all the provisions of this Code except Canon 
4F, but the judge should refrain from judicial service during the period of 
extrajudicial appointment not sanctioned by Canon 4F.  All other retired 
judges who are eligible for recall to judicial service (except those in U.S. 
territories and possessions) should comply with the provisions of this 
Code governing parttime judges.  However, bankruptcy judges and 
magistrate judges who are eligible for recall but who have notified the 
Administrative Office of the United States Courts that they will not consent 
to recall are not obligated to comply with the provisions of this Code 
governing parttime judges.  Such notification may be made at any time 
after retirement, and is irrevocable.  A senior judge in the territories and 
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possessions must comply with this Code as prescribed by 28 U.S.C. 
§ 373(c)(5) and (d). 

COMMENTARY 

The 2014 amendment to the Compliance section, regarding retired bankruptcy 
judges and magistrate judges and exempting those judges from compliance with the 
Code as parttime judges if they notify the Administrative Office of the United States 
Courts that they will not consent to recall, was not intended to alter those judges’ 
statutory entitlements to annuities, costofliving adjustments, or any other retirement 
benefits. 

Applicable Date of Compliance 

Persons to whom this Code applies should arrange their financial and fiduciary affairs 
as soon as reasonably possible to comply with it and should do so in any event within 
one year after appointment.  If, however, the demands on the person's time and the 
possibility of conflicts of interest are not substantial, such a person may continue to act, 
without compensation, as an executor, administrator, trustee, or other fiduciary for the 
estate or person of one who is not a member of the person's family if terminating the 
relationship would unnecessarily jeopardize any substantial interest of the estate or 
person and if the judicial council of the circuit approves. 
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ference, at a time and place that such chief 

judge designates, for the purpose of considering 

the business of such court and improvements in 

the administration of justice in such court. 

(b) The Court of International Trade shall pro-

vide by its rules for representation and active 

participation at such conference by members of 

the bar. 

(Added Pub. L. 99–466, § 2(a), Oct. 14, 1986, 100 

Stat. 1190.) 

EFFECTIVE DATE 

Section effective 60 days after Oct. 14, 1986, see sec-

tion 4 of Pub. L. 99–466, set out as an Effective Date of 

1986 Amendment note under section 331 of this title. 

CHAPTER 16—COMPLAINTS AGAINST 
JUDGES AND JUDICIAL DISCIPLINE 

Sec. 

351. Complaints; judge defined. 

352. Review of complaint by chief judge. 

353. Special committees. 

354. Action by judicial council. 

355. Action by Judicial Conference. 

356. Subpoena power. 

357. Review of orders and actions. 

358. Rules. 

359. Restrictions. 

360. Disclosure of information. 

361. Reimbursement of expenses. 

362. Other provisions and rules not affected. 

363. Court of Federal Claims, Court of Inter-

national Trade, Court of Appeals for the 

Federal Circuit. 

364. Effect of felony conviction. 

§ 351. Complaints; judge defined 

(a) FILING OF COMPLAINT BY ANY PERSON.—Any 

person alleging that a judge has engaged in con-

duct prejudicial to the effective and expeditious 

administration of the business of the courts, or 

alleging that such judge is unable to discharge 

all the duties of office by reason of mental or 

physical disability, may file with the clerk of 

the court of appeals for the circuit a written 

complaint containing a brief statement of the 

facts constituting such conduct. 

(b) IDENTIFYING COMPLAINT BY CHIEF JUDGE.— 

In the interests of the effective and expeditious 

administration of the business of the courts and 

on the basis of information available to the 

chief judge of the circuit, the chief judge may, 

by written order stating reasons therefor, iden-

tify a complaint for purposes of this chapter and 

thereby dispense with filing of a written com-

plaint. 

(c) TRANSMITTAL OF COMPLAINT.—Upon receipt 

of a complaint filed under subsection (a), the 

clerk shall promptly transmit the complaint to 

the chief judge of the circuit, or, if the conduct 

complained of is that of the chief judge, to that 

circuit judge in regular active service next sen-

ior in date of commission (hereafter, for pur-

poses of this chapter only, included in the term 

‘‘chief judge’’). The clerk shall simultaneously 

transmit a copy of the complaint to the judge 

whose conduct is the subject of the complaint. 

The clerk shall also transmit a copy of any com-

plaint identified under subsection (b) to the 

judge whose conduct is the subject of the com-

plaint. 

(d) DEFINITIONS.—In this chapter— 

(1) the term ‘‘judge’’ means a circuit judge, 

district judge, bankruptcy judge, or mag-

istrate judge; and 
(2) the term ‘‘complainant’’ means the per-

son filing a complaint under subsection (a) of 

this section. 

(Added Pub. L. 107–273, div. C, title I, § 11042(a), 

Nov. 2, 2002, 116 Stat. 1848.) 

SEVERABILITY 

Pub. L. 107–273, div. C, title I, § 11044, Nov. 2, 2002, 116 

Stat. 1856, provided that: ‘‘If any provision of this sub-

title [subtitle C (§§ 11041–11044) of title I of div. C of Pub. 

L. 107–273, enacting this chapter, amending sections 331, 

332, 372, 375, and 604 of this title, and section 7253 of 

Title 38, Veterans’ Benefits, and enacting provisions set 

out as a note under section 1 of this title], an amend-

ment made by this subtitle, or the application of such 

provision or amendment to any person or circumstance 

is held to be unconstitutional, the remainder of this 

subtitle, the amendments made by this subtitle, and 

the application of the provisions of such to any person 

or circumstance shall not be affected thereby.’’ 

§ 352. Review of complaint by chief judge 

(a) EXPEDITIOUS REVIEW; LIMITED INQUIRY.— 

The chief judge shall expeditiously review any 

complaint received under section 351(a) or iden-

tified under section 351(b). In determining what 

action to take, the chief judge may conduct a 

limited inquiry for the purpose of determining— 
(1) whether appropriate corrective action 

has been or can be taken without the necessity 

for a formal investigation; and 
(2) whether the facts stated in the complaint 

are either plainly untrue or are incapable of 

being established through investigation. 

For this purpose, the chief judge may request 

the judge whose conduct is complained of to file 

a written response to the complaint. Such re-

sponse shall not be made available to the com-

plainant unless authorized by the judge filing 

the response. The chief judge or his or her des-

ignee may also communicate orally or in writ-

ing with the complainant, the judge whose con-

duct is complained of, and any other person who 

may have knowledge of the matter, and may re-

view any transcripts or other relevant docu-

ments. The chief judge shall not undertake to 

make findings of fact about any matter that is 

reasonably in dispute. 
(b) ACTION BY CHIEF JUDGE FOLLOWING RE-

VIEW.—After expeditiously reviewing a com-

plaint under subsection (a), the chief judge, by 

written order stating his or her reasons, may— 
(1) dismiss the complaint— 

(A) if the chief judge finds the complaint 

to be— 
(i) not in conformity with section 351(a); 
(ii) directly related to the merits of a de-

cision or procedural ruling; or 
(iii) frivolous, lacking sufficient evi-

dence to raise an inference that mis-

conduct has occurred, or containing alle-

gations which are incapable of being estab-

lished through investigation; or 

(B) when a limited inquiry conducted 

under subsection (a) demonstrates that the 

allegations in the complaint lack any fac-

tual foundation or are conclusively refuted 

by objective evidence; or 
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(2) conclude the proceeding if the chief judge 

finds that appropriate corrective action has 

been taken or that action on the complaint is 

no longer necessary because of intervening 

events. 

The chief judge shall transmit copies of the 

written order to the complainant and to the 

judge whose conduct is the subject of the com-

plaint. 

(c) REVIEW OF ORDERS OF CHIEF JUDGE.—A 

complainant or judge aggrieved by a final order 

of the chief judge under this section may peti-

tion the judicial council of the circuit for review 

thereof. The denial of a petition for review of 

the chief judge’s order shall be final and conclu-

sive and shall not be judicially reviewable on ap-

peal or otherwise. 

(d) REFERRAL OF PETITIONS FOR REVIEW TO 

PANELS OF THE JUDICIAL COUNCIL.—Each judicial 

council may, pursuant to rules prescribed under 

section 358, refer a petition for review filed 

under subsection (c) to a panel of no fewer than 

5 members of the council, at least 2 of whom 

shall be district judges. 

(Added Pub. L. 107–273, div. C, title I, § 11042(a), 

Nov. 2, 2002, 116 Stat. 1849.) 

§ 353. Special committees 

(a) APPOINTMENT.—If the chief judge does not 

enter an order under section 352(b), the chief 

judge shall promptly— 

(1) appoint himself or herself and equal num-

bers of circuit and district judges of the cir-

cuit to a special committee to investigate the 

facts and allegations contained in the com-

plaint; 

(2) certify the complaint and any other docu-

ments pertaining thereto to each member of 

such committee; and 

(3) provide written notice to the complain-

ant and the judge whose conduct is the subject 

of the complaint of the action taken under 

this subsection. 

(b) CHANGE IN STATUS OR DEATH OF JUDGES.— 

A judge appointed to a special committee under 

subsection (a) may continue to serve on that 

committee after becoming a senior judge or, in 

the case of the chief judge of the circuit, after 

his or her term as chief judge terminates under 

subsection (a)(3) or (c) of section 45. If a judge 

appointed to a committee under subsection (a) 

dies, or retires from office under section 371(a), 

while serving on the committee, the chief judge 

of the circuit may appoint another circuit or 

district judge, as the case may be, to the com-

mittee. 

(c) INVESTIGATION BY SPECIAL COMMITTEE.— 

Each committee appointed under subsection (a) 

shall conduct an investigation as extensive as it 

considers necessary, and shall expeditiously file 

a comprehensive written report thereon with 

the judicial council of the circuit. Such report 

shall present both the findings of the investiga-

tion and the committee’s recommendations for 

necessary and appropriate action by the judicial 

council of the circuit. 

(Added Pub. L. 107–273, div. C, title I, § 11042(a), 

Nov. 2, 2002, 116 Stat. 1850.) 

§ 354. Action by judicial council 

(a) ACTIONS UPON RECEIPT OF REPORT.— 
(1) ACTIONS.—The judicial council of a cir-

cuit, upon receipt of a report filed under sec-

tion 353(c)— 
(A) may conduct any additional investiga-

tion which it considers to be necessary; 
(B) may dismiss the complaint; and 
(C) if the complaint is not dismissed, shall 

take such action as is appropriate to assure 

the effective and expeditious administration 

of the business of the courts within the cir-

cuit. 

(2) DESCRIPTION OF POSSIBLE ACTIONS IF COM-

PLAINT NOT DISMISSED.— 
(A) IN GENERAL.—Action by the judicial 

council under paragraph (1)(C) may include— 
(i) ordering that, on a temporary basis 

for a time certain, no further cases be as-

signed to the judge whose conduct is the 

subject of a complaint; 
(ii) censuring or reprimanding such 

judge by means of private communication; 

and 
(iii) censuring or reprimanding such 

judge by means of public announcement. 

(B) FOR ARTICLE III JUDGES.—If the conduct 

of a judge appointed to hold office during 

good behavior is the subject of the com-

plaint, action by the judicial council under 

paragraph (1)(C) may include— 
(i) certifying disability of the judge pur-

suant to the procedures and standards pro-

vided under section 372(b); and 
(ii) requesting that the judge voluntarily 

retire, with the provision that the length 

of service requirements under section 371 

of this title shall not apply. 

(C) FOR MAGISTRATE JUDGES.—If the con-

duct of a magistrate judge is the subject of 

the complaint, action by the judicial council 

under paragraph (1)(C) may include directing 

the chief judge of the district of the mag-

istrate judge to take such action as the judi-

cial council considers appropriate. 

(3) LIMITATIONS ON JUDICIAL COUNCIL REGARD-

ING REMOVALS.— 
(A) ARTICLE III JUDGES.—Under no circum-

stances may the judicial council order re-

moval from office of any judge appointed to 

hold office during good behavior. 
(B) MAGISTRATE AND BANKRUPTCY 

JUDGES.—Any removal of a magistrate judge 

under this subsection shall be in accordance 

with section 631 and any removal of a bank-

ruptcy judge shall be in accordance with sec-

tion 152. 

(4) NOTICE OF ACTION TO JUDGE.—The judicial 

council shall immediately provide written no-

tice to the complainant and to the judge 

whose conduct is the subject of the complaint 

of the action taken under this subsection. 

(b) REFERRAL TO JUDICIAL CONFERENCE.— 
(1) IN GENERAL.—In addition to the authority 

granted under subsection (a), the judicial 

council may, in its discretion, refer any com-

plaint under section 351, together with the 

record of any associated proceedings and its 
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recommendations for appropriate action, to 

the Judicial Conference of the United States. 
(2) SPECIAL CIRCUMSTANCES.—In any case in 

which the judicial council determines, on the 

basis of a complaint and an investigation 

under this chapter, or on the basis of informa-

tion otherwise available to the judicial coun-

cil, that a judge appointed to hold office dur-

ing good behavior may have engaged in con-

duct— 
(A) which might constitute one or more 

grounds for impeachment under article II of 

the Constitution, or 
(B) which, in the interest of justice, is not 

amenable to resolution by the judicial coun-

cil, 

the judicial council shall promptly certify 

such determination, together with any com-

plaint and a record of any associated proceed-

ings, to the Judicial Conference of the United 

States. 
(3) NOTICE TO COMPLAINANT AND JUDGE.—A ju-

dicial council acting under authority of this 

subsection shall, unless contrary to the inter-

ests of justice, immediately submit written 

notice to the complainant and to the judge 

whose conduct is the subject of the action 

taken under this subsection. 

(Added Pub. L. 107–273, div. C, title I, § 11042(a), 

Nov. 2, 2002, 116 Stat. 1850.) 

§ 355. Action by Judicial Conference 

(a) IN GENERAL.—Upon referral or certification 

of any matter under section 354(b), the Judicial 

Conference, after consideration of the prior pro-

ceedings and such additional investigation as it 

considers appropriate, shall by majority vote 

take such action, as described in section 

354(a)(1)(C) and (2), as it considers appropriate. 
(b) IF IMPEACHMENT WARRANTED.— 

(1) IN GENERAL.—If the Judicial Conference 

concurs in the determination of the judicial 

council, or makes its own determination, that 

consideration of impeachment may be war-

ranted, it shall so certify and transmit the de-

termination and the record of proceedings to 

the House of Representatives for whatever ac-

tion the House of Representatives considers to 

be necessary. Upon receipt of the determina-

tion and record of proceedings in the House of 

Representatives, the Clerk of the House of 

Representatives shall make available to the 

public the determination and any reasons for 

the determination. 
(2) IN CASE OF FELONY CONVICTION.—If a judge 

has been convicted of a felony under State or 

Federal law and has exhausted all means of 

obtaining direct review of the conviction, or 

the time for seeking further direct review of 

the conviction has passed and no such review 

has been sought, the Judicial Conference may, 

by majority vote and without referral or cer-

tification under section 354(b), transmit to the 

House of Representatives a determination that 

consideration of impeachment may be war-

ranted, together with appropriate court 

records, for whatever action the House of Rep-

resentatives considers to be necessary. 

(Added Pub. L. 107–273, div. C, title I, § 11042(a), 

Nov. 2, 2002, 116 Stat. 1852.) 

§ 356. Subpoena power 

(a) JUDICIAL COUNCILS AND SPECIAL COMMIT-

TEES.—In conducting any investigation under 

this chapter, the judicial council, or a special 

committee appointed under section 353, shall 

have full subpoena powers as provided in section 

332(d). 

(b) JUDICIAL CONFERENCE AND STANDING COM-

MITTEES.—In conducting any investigation 

under this chapter, the Judicial Conference, or a 

standing committee appointed by the Chief Jus-

tice under section 331, shall have full subpoena 

powers as provided in that section. 

(Added Pub. L. 107–273, div. C, title I, § 11042(a), 

Nov. 2, 2002, 116 Stat. 1852.) 

§ 357. Review of orders and actions 

(a) REVIEW OF ACTION OF JUDICIAL COUNCIL.—A 

complainant or judge aggrieved by an action of 

the judicial council under section 354 may peti-

tion the Judicial Conference of the United 

States for review thereof. 

(b) ACTION OF JUDICIAL CONFERENCE.—The Ju-

dicial Conference, or the standing committee es-

tablished under section 331, may grant a petition 

filed by a complainant or judge under subsection 

(a). 

(c) NO JUDICIAL REVIEW.—Except as expressly 

provided in this section and section 352(c), all 

orders and determinations, including denials of 

petitions for review, shall be final and conclu-

sive and shall not be judicially reviewable on ap-

peal or otherwise. 

(Added Pub. L. 107–273, div. C, title I, § 11042(a), 

Nov. 2, 2002, 116 Stat. 1853.) 

§ 358. Rules 

(a) IN GENERAL.—Each judicial council and the 

Judicial Conference may prescribe such rules for 

the conduct of proceedings under this chapter, 

including the processing of petitions for review, 

as each considers to be appropriate. 

(b) REQUIRED PROVISIONS.—Rules prescribed 

under subsection (a) shall contain provisions re-

quiring that— 

(1) adequate prior notice of any investiga-

tion be given in writing to the judge whose 

conduct is the subject of a complaint under 

this chapter; 

(2) the judge whose conduct is the subject of 

a complaint under this chapter be afforded an 

opportunity to appear (in person or by coun-

sel) at proceedings conducted by the inves-

tigating panel, to present oral and documen-

tary evidence, to compel the attendance of 

witnesses or the production of documents, to 

cross-examine witnesses, and to present argu-

ment orally or in writing; and 

(3) the complainant be afforded an oppor-

tunity to appear at proceedings conducted by 

the investigating panel, if the panel concludes 

that the complainant could offer substantial 

information. 

(c) PROCEDURES.—Any rule prescribed under 

this section shall be made or amended only after 

giving appropriate public notice and an oppor-

tunity for comment. Any such rule shall be a 

matter of public record, and any such rule pro-
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mulgated by a judicial council may be modified 

by the Judicial Conference. No rule promulgated 

under this section may limit the period of time 

within which a person may file a complaint 

under this chapter. 

(Added Pub. L. 107–273, div. C, title I, § 11042(a), 

Nov. 2, 2002, 116 Stat. 1853.) 

§ 359. Restrictions 

(a) RESTRICTION ON INDIVIDUALS WHO ARE SUB-

JECT OF INVESTIGATION.—No judge whose conduct 

is the subject of an investigation under this 

chapter shall serve upon a special committee ap-

pointed under section 353, upon a judicial coun-

cil, upon the Judicial Conference, or upon the 

standing committee established under section 

331, until all proceedings under this chapter re-

lating to such investigation have been finally 

terminated. 

(b) AMICUS CURIAE.—No person shall be grant-

ed the right to intervene or to appear as amicus 

curiae in any proceeding before a judicial coun-

cil or the Judicial Conference under this chap-

ter. 

(Added Pub. L. 107–273, div. C, title I, § 11042(a), 

Nov. 2, 2002, 116 Stat. 1853.) 

§ 360. Disclosure of information 

(a) CONFIDENTIALITY OF PROCEEDINGS.—Except 

as provided in section 355, all papers, documents, 

and records of proceedings related to investiga-

tions conducted under this chapter shall be con-

fidential and shall not be disclosed by any per-

son in any proceeding except to the extent 

that— 

(1) the judicial council of the circuit in its 

discretion releases a copy of a report of a spe-

cial committee under section 353(c) to the 

complainant whose complaint initiated the in-

vestigation by that special committee and to 

the judge whose conduct is the subject of the 

complaint; 

(2) the judicial council of the circuit, the Ju-

dicial Conference of the United States, or the 

Senate or the House of Representatives by res-

olution, releases any such material which is 

believed necessary to an impeachment inves-

tigation or trial of a judge under article I of 

the Constitution; or 

(3) such disclosure is authorized in writing 

by the judge who is the subject of the com-

plaint and by the chief judge of the circuit, 

the Chief Justice, or the chairman of the 

standing committee established under section 

331. 

(b) PUBLIC AVAILABILITY OF WRITTEN OR-

DERS.—Each written order to implement any ac-

tion under section 354(a)(1)(C), which is issued 

by a judicial council, the Judicial Conference, or 

the standing committee established under sec-

tion 331, shall be made available to the public 

through the appropriate clerk’s office of the 

court of appeals for the circuit. Unless contrary 

to the interests of justice, each such order shall 

be accompanied by written reasons therefor. 

(Added Pub. L. 107–273, div. C, title I, § 11042(a), 

Nov. 2, 2002, 116 Stat. 1854.) 

§ 361. Reimbursement of expenses 

Upon the request of a judge whose conduct is 

the subject of a complaint under this chapter, 

the judicial council may, if the complaint has 

been finally dismissed under section 354(a)(1)(B), 

recommend that the Director of the Administra-

tive Office of the United States Courts award re-

imbursement, from funds appropriated to the 

Federal judiciary, for those reasonable expenses, 

including attorneys’ fees, incurred by that judge 

during the investigation which would not have 

been incurred but for the requirements of this 

chapter. 

(Added Pub. L. 107–273, div. C, title I, § 11042(a), 

Nov. 2, 2002, 116 Stat. 1854.) 

§ 362. Other provisions and rules not affected 

Except as expressly provided in this chapter, 

nothing in this chapter shall be construed to af-

fect any other provision of this title, the Fed-

eral Rules of Civil Procedure, the Federal Rules 

of Criminal Procedure, the Federal Rules of Ap-

pellate Procedure, or the Federal Rules of Evi-

dence. 

(Added Pub. L. 107–273, div. C, title I, § 11042(a), 

Nov. 2, 2002, 116 Stat. 1854.) 

REFERENCES IN TEXT 

The Federal Rules of Civil Procedure, the Federal 

Rules of Appellate Procedure, and the Federal Rules of 

Evidence, referred to in text, are set out in the Appen-

dix to this title. 

The Federal Rules of Criminal Procedure, referred to 

in text, are set out in the Appendix to Title 18, Crimes 

and Criminal Procedure. 

§ 363. Court of Federal Claims, Court of Inter-
national Trade, Court of Appeals for the Fed-
eral Circuit 

The United States Court of Federal Claims, 

the Court of International Trade, and the Court 

of Appeals for the Federal Circuit shall each pre-

scribe rules, consistent with the provisions of 

this chapter, establishing procedures for the fil-

ing of complaints with respect to the conduct of 

any judge of such court and for the investigation 

and resolution of such complaints. In investigat-

ing and taking action with respect to any such 

complaint, each such court shall have the pow-

ers granted to a judicial council under this chap-

ter. 

(Added Pub. L. 107–273, div. C, title I, § 11042(a), 

Nov. 2, 2002, 116 Stat. 1854.) 

§ 364. Effect of felony conviction 

In the case of any judge or judge of a court re-

ferred to in section 363 who is convicted of a fel-

ony under State or Federal law and has ex-

hausted all means of obtaining direct review of 

the conviction, or the time for seeking further 

direct review of the conviction has passed and 

no such review has been sought, the following 

shall apply: 

(1) The judge shall not hear or decide cases 

unless the judicial council of the circuit (or, in 

the case of a judge of a court referred to in 

section 363, that court) determines otherwise. 

(2) Any service as such judge or judge of a 

court referred to in section 363, after the con-
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1 Section catchline amended by Pub. L. 99–396 without cor-

responding amendment of analysis. 

viction is final and all time for filing appeals 

thereof has expired, shall not be included for 

purposes of determining years of service under 

section 371(c), 377, or 178 of this title or cred-

itable service under subchapter III of chapter 

83, or chapter 84, of title 5. 

(Added Pub. L. 107–273, div. C, title I, § 11042(a), 

Nov. 2, 2002, 116 Stat. 1855.) 

CHAPTER 17—RESIGNATION AND 
RETIREMENT OF JUSTICES AND JUDGES 

Sec. 

371. Retirement on salary; retirement in senior 

status. 

372. Retirement for disability; substitute judge on 

failure to retire. 

373. Judges in Territories and Possessions.1 

374. Residence of retired judges; official station. 

375. Recall of certain judges and magistrate 

judges. 

376. Annuities for survivors of certain judicial of-

ficials of the United States. 

377. Retirement of bankruptcy judges and mag-

istrate judges. 

AMENDMENTS 

2002—Pub. L. 107–273, div. C, title I, § 11043(a)(2), Nov. 

2, 2002, 116 Stat. 1855, struck out ‘‘; judicial discipline’’ 

after ‘‘failure to retire’’ in item 372. 

1988—Pub. L. 100–702, title X, § 1020(a)(9), Nov. 19, 1988, 

102 Stat. 4672, substituted ‘‘Annuities for survivors of 

certain judicial officials of the United States’’ for ‘‘An-

nuities to widows and surviving dependent children of 

justices and judges of the United States’’ in item 376. 

Pub. L. 100–659, § 2(b), Nov. 15, 1988, 102 Stat. 3916, 

added item 377. 

1986—Pub. L. 99–651, title II, § 201(b)(2), Nov. 14, 1986, 

100 Stat. 3648, amended item 375 generally. 

1984—Pub. L. 98–353, title II, § 204(b), July 10, 1984, 98 

Stat. 350, substituted ‘‘Retirement on salary; retire-

ment in senior status’’ for ‘‘Resignation or retirement 

for age’’ in item 371. 

1980—Pub. L. 96–458, § 3(c), Oct. 15, 1980, 94 Stat. 2040, 

inserted reference to ‘‘judicial discipline’’ in item 372. 

1972—Pub. L. 92–397, § 3(a), (b), Aug. 22, 1972, 86 Stat. 

579, substituted ‘‘JUSTICES AND JUDGES’’ for 

‘‘JUDGES’’ in chapter heading, and substituted ‘‘jus-

tices and judges of the United States’’ for ‘‘judges’’ in 

item 376. 

1959—Pub. L. 86–312, § 2, Sept. 21, 1959, 73 Stat. 587, in-

serted ‘‘; official station’’ in item 374. 

1956—Act Aug. 3, 1956, ch. 944, § 1(a), 70 Stat. 1021, sub-

stituted ‘‘Annuities to widows of justices’’ for ‘‘Annu-

ities to widows on the Chief Justice and Associate Jus-

tices of the Supreme Court of the United States’’ in 

item 375 and added item 376. 

1954—Act Aug. 28, 1954, ch. 1053, § 2, 68 Stat. 918, added 

item 375. 

Act Feb. 10, 1954, ch. 6, § 4(b), 68 Stat. 13, transferred 

‘‘; substitute judge on failure to retire’’ from item 371 

to item 372. 

CHANGE OF NAME 

Words ‘‘magistrate judges’’ substituted for ‘‘mag-

istrates’’ in items 375 and 377 pursuant to section 321 of 

Pub. L. 101–650, set out as a note under section 631 of 

this title. 

§ 371. Retirement on salary; retirement in senior 
status 

(a) Any justice or judge of the United States 

appointed to hold office during good behavior 

may retire from the office after attaining the 

age and meeting the service requirements, 

whether continuous or otherwise, of subsection 

(c) and shall, during the remainder of his life-

time, receive an annuity equal to the salary he 

was receiving at the time he retired. 

(b)(1) Any justice or judge of the United States 

appointed to hold office during good behavior 

may retain the office but retire from regular ac-

tive service after attaining the age and meeting 

the service requirements, whether continuous or 

otherwise, of subsection (c) of this section and 

shall, during the remainder of his or her life-

time, continue to receive the salary of the office 

if he or she meets the requirements of sub-

section (e). 

(2) In a case in which a justice or judge who re-

tires under paragraph (1) does not meet the re-

quirements of subsection (e), the justice or judge 

shall continue to receive the salary that he or 

she was receiving when he or she was last in ac-

tive service or, if a certification under sub-

section (e) was made for such justice or judge, 

when such a certification was last in effect. The 

salary of such justice or judge shall be adjusted 

under section 461 of this title. 

(c) The age and service requirements for re-

tirement under this section are as follows: 

Attained age: Years of service: 

65 .......................................................... 15

66 .......................................................... 14

67 .......................................................... 13

68 .......................................................... 12

69 .......................................................... 11

70 .......................................................... 10

(d) The President shall appoint, by and with 

the advice and consent of the Senate, a succes-

sor to a justice or judge who retires under this 

section. 

(e)(1) In order to continue receiving the salary 

of the office under subsection (b), a justice must 

be certified in each calendar year by the Chief 

Justice, and a judge must be certified by the 

chief judge of the circuit in which the judge sits, 

as having met the requirements set forth in at 

least one of the following subparagraphs: 

(A) The justice or judge must have carried in 

the preceding calendar year a caseload involv-

ing courtroom participation which is equal to 

or greater than the amount of work involving 

courtroom participation which an average 

judge in active service would perform in three 

months. In the instance of a justice or judge 

who has sat on both district courts and courts 

of appeals, the caseload of appellate work and 

trial work shall be determined separately and 

the results of those determinations added to-

gether for purposes of this paragraph. 

(B) The justice or judge performed in the 

preceding calendar year substantial judicial 

duties not involving courtroom participation 

under subparagraph (A), including settlement 

efforts, motion decisions, writing opinions in 

cases that have not been orally argued, and 

administrative duties for the court to which 

the justice or judge is assigned. Any certifi-

cation under this subparagraph shall include a 

statement describing in detail the nature and 

amount of work and certifying that the work 

done is equal to or greater than the work de-

scribed in this subparagraph which an average 
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RULES FOR JUDICIAL-CONDUCT AND JUDICIAL-DISABILITY PROCEEDINGS 

 

Preface 

These Rules were promulgated by the Judicial Conference of the United States, after public 

comment, pursuant to 28 U.S.C. '' 331 and 358, to establish standards and procedures for 

addressing complaints filed by complainants or identified by chief judges under the Judicial 

Conduct and Disability Act, 28 U.S.C. '' 351B364.  

 

ARTICLE I. GENERAL PROVISIONS 

 

1. Scope 

These Rules govern proceedings under the Judicial Conduct and Disability Act (the Act), 

28 U.S.C. '' 351B364, to determine whether a covered judge has engaged in conduct 

prejudicial to the effective and expeditious administration of the business of the courts or is 

unable to discharge the duties of office because of mental or physical disability. 

 

Commentary on Rule 1 

 

In September 2006, the Judicial Conduct and Disability Act Study Committee (ABreyer 

Committee@), appointed in 2004 by Chief Justice Rehnquist, presented a report (ABreyer 

Committee Report@), 239 F.R.D. 116 (Sept. 2006), to Chief Justice Roberts that evaluated 

implementation of the Judicial Conduct and Disability Act of 1980, 28 U.S.C. '' 351B364. The 

Breyer Committee had been formed in response to criticism from the public and Congress 

regarding the effectiveness of the Act=s implementation. The Executive Committee of the 

Judicial Conference directed its Committee on Judicial Conduct and Disability to consider the 

Breyer Committee=s recommendations and to report on their implementation to the Conference.  

 

The Breyer Committee found that it could not evaluate implementation of the Act 

without establishing interpretive standards, Breyer Committee Report, 239 F.R.D. at 132, and 

that a major problem faced by chief judges in implementing the Act was the lack of authoritative 

interpretive standards. Id. at 212B15. The Breyer Committee then established standards to guide 

its evaluation, some of which were new formulations and some of which were taken from the 

AIllustrative Rules Governing Complaints of Judicial Misconduct and Disability,@ discussed 

below. The principal standards used by the Breyer Committee are in Appendix E of its Report. 

Id. at 238.  

 

Based on the Breyer Committee=s findings, the Committee on Judicial Conduct and 

Disability concluded that there was a need for the Judicial Conference to exercise its power 

under Section 358 of the Act to fashion standards guiding the various officers and bodies that 

must exercise responsibility under the Act. To that end, the Committee on Judicial Conduct and 

Disability proposed rules that were based largely on Appendix E of the Breyer Committee 
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Report and the Illustrative Rules.  

 

The Illustrative Rules were originally prepared in 1986 by the Special Committee of the 

Conference of Chief Judges of the United States Courts of Appeals, and were subsequently 

revised and amended, most recently in 2000, by the predecessor to the Committee on Judicial 

Conduct and Disability. The Illustrative Rules were adopted, with minor variations, by circuit 

judicial councils, to govern complaints under the Judicial Conduct and Disability Act. 

 

After being submitted for public comment pursuant to 28 U.S.C. ' 358(c), the Judicial 

Conference promulgated the present Rules on March 11, 2008. They were amended on 

September 17, 2015. 

 

2. Effect and Construction 

(a) Generally. These Rules are mandatory; they supersede any conflicting  

judicial-council rules. Judicial councils may promulgate additional rules to 

implement the Act as long as those rules do not conflict with these Rules.   

(b) Exception. A Rule will not apply if, when performing duties authorized by the Act, a 

chief judge, a special committee, a judicial council, the Committee on Judicial 

Conduct and Disability, or the Judicial Conference expressly finds that exceptional 

circumstances render application of that Rule in a particular proceeding manifestly 

unjust or contrary to the purposes of the Act or these Rules. 

 

Commentary on Rule 2 

 

Unlike the Illustrative Rules, these Rules provide mandatory and nationally uniform 

provisions governing the substantive and procedural aspects of misconduct and disability 

proceedings under the Act. The mandatory nature of these Rules is authorized by 28 U.S.C. 

'' 358(a) and (c). Judicial councils retain the power to promulgate rules consistent with these 

Rules. For example, a local rule may authorize the electronic distribution of materials pursuant to 

Rule 8(b).   

 

Rule 2(b) recognizes that unforeseen and exceptional circumstances may call for a 

different approach in particular cases. 

 

3. Definitions 

(a) Chief Judge. AChief judge@ means the chief judge of a United States court of appeals, 

of the United States Court of International Trade, or of the United States Court of 

Federal Claims.  

(b) Circuit Clerk. ACircuit clerk@ means a clerk of a United States court of appeals, the 

clerk of the United States Court of International Trade, the clerk of the United 

States Court of Federal Claims, or the circuit executive of the United States Court of 
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Appeals for the Federal Circuit.  

(c) Complaint. A complaint is: 

(1) a document that, in accordance with Rule 6, is filed by any person in his or 

her individual capacity or on behalf of a professional organization; or 

(2) information from any source, other than a document described in (c)(1), that 

gives a chief judge probable cause to believe that a covered judge, as defined 

in Rule 4, has engaged in misconduct or may have a disability, whether or 

not the information is framed as or is intended to be an allegation of 

misconduct or disability. 

(d) Court of Appeals, District Court, and District Judge. ACourt of appeals,@ Adistrict 

court,@ and Adistrict judge,@ where appropriate, include the United States Court of 

Federal Claims, the United States Court of International Trade, and the judges 

thereof.   

(e) Disability. ADisability@ is a temporary or permanent impairment, physical or mental, 

rendering a judge unable to discharge the duties of the particular judicial office. 

Examples of disability include substance abuse, the inability to stay awake during 

court proceedings, or impairment of cognitive abilities that renders the judge unable 

to function effectively. 

(f) Judicial Council and Circuit. AJudicial council@ and Acircuit,@ where appropriate, 

include any courts designated in 28 U.S.C. ' 363. 

(g) Magistrate Judge. AMagistrate judge,@ where appropriate, includes a special master 

appointed by the Court of Federal Claims under 42 U.S.C. ' 300aa-12(c). 

(h) Misconduct. Cognizable misconduct: 

(1) is conduct prejudicial to the effective and expeditious administration of the 

business of the courts. Misconduct includes, but is not limited to: 

(A) using the judge=s office to obtain special treatment for friends or 

relatives;  

(B) accepting bribes, gifts, or other personal favors related to the judicial 

office;  

(C) having improper discussions with parties or counsel for one side in a 

case; 

(D) treating litigants, attorneys, or others in a demonstrably egregious 

and hostile manner;  

(E) engaging in partisan political activity or making inappropriately 

partisan statements; 

(F) soliciting funds for organizations;  

(G) retaliating against complainants, witnesses, or others for their 

participation in this complaint process; 

(H) refusing, without good cause shown, to cooperate in the investigation 

of a complaint under these Rules; or 

(I) violating other specific, mandatory standards of judicial conduct, 

such as those pertaining to restrictions on outside income and 
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requirements for financial disclosure. 

(2) is conduct occurring outside the performance of official duties if the conduct 

might have a prejudicial effect on the administration of the business of the 

courts, including a substantial and widespread lowering of public confidence 

in the courts among reasonable people. 

(3) does not include: 

(A)  an allegation that is directly related to the merits of a decision or 

procedural ruling. An allegation that calls into question the 

correctness of a judge=s ruling, including a failure to recuse, without 

more, is merits-related. If the decision or ruling is alleged to be the 

result of an improper motive, e.g., a bribe, ex parte contact, racial or 

ethnic bias, or improper conduct in rendering a decision or ruling, 

such as personally derogatory remarks irrelevant to the issues, the 

complaint is not cognizable to the extent that it attacks the merits. 

(B) an allegation about delay in rendering a decision or ruling, unless the 

allegation concerns an improper motive in delaying a particular 

decision or habitual delay in a significant number of unrelated cases.  

(i) Subject Judge. ASubject judge@ means any judge described in Rule 4 who is the 

subject of a complaint. 

 

Commentary on Rule 3 

 

Rule 3 is derived and adapted from the Breyer Committee Report and the Illustrative 

Rules. 

 

Unless otherwise specified or the context otherwise indicates, the term Acomplaint@ is 

used in these Rules to refer both to complaints identified by a chief judge under Rule 5 and to 

complaints filed by a complainant under Rule 6. 

 

Under the Act, a Acomplaint@ may be filed by Aany person@ or Aidentified@ by a chief 

judge. See 28 U.S.C. '' 351(a), (b). Under Rule 3(c)(1), complaints may be submitted by a 

person, in his or her individual capacity, or by a professional organization. Generally, the word 

Acomplaint@ brings to mind the commencement of an adversary proceeding in which the 

contending parties are left to present the evidence and legal arguments, and judges play the role 

of an essentially passive arbiter. The Act, however, establishes an administrative, inquisitorial 

process. For example, even absent a complaint under Rule 6, chief judges are expected in some 

circumstances to trigger the processCAidentify a complaint,@ see 28 U.S.C. ' 351(b) and Rule 

5Cand conduct an investigation without becoming a party. See 28 U.S.C. ' 352(a); Breyer 

Committee Report, 239 F.R.D. at 214; Illustrative Rule 2(j). Even when a complaint is filed by 

someone other than the chief judge, the complainant lacks many rights that a litigant would have, 

and the chief judge, instead of being limited to the Afour corners of the complaint,@ must, under 

Rule 11, proceed as though misconduct or disability has been alleged where the complainant 
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reveals information of misconduct or disability but does not claim it as such. See Breyer 

Committee Report, 239 F.R.D. at 183B84. 

 

An allegation of misconduct or disability filed under Rule 6 is a Acomplaint,@ and the 

Rule so provides in subsection (c)(1). However, both the nature of the process and the use of the 

term Aidentify@ suggest that the word Acomplaint@ covers more than a document formally 

triggering the process. The process relies on chief judges considering known information and 

triggering the process when appropriate. AIdentifying@ a Acomplaint,@ therefore, is best 

understood as the chief judge=s concluding that information known to the judge constitutes 

probable cause to believe that misconduct occurred or a disability exists, whether or not the 

information is framed as, or intended to be, an accusation. This definition is codified in 

subsection (c)(2).  

 

Rule 3(e) relates to disability and provides only the most general definition, recognizing 

that a fact-specific approach is the only one available. A mental disability could involve 

cognitive impairment or any psychiatric or psychological condition that renders the judge unable 

to discharge the duties of office. Such duties may include those that are administrative. If, for 

example, the judge is a chief judge, the judicial council, fulfilling its obligation under 28 U.S.C. 

' 332(d)(1) to make Anecessary and appropriate orders for the effective and expeditious 

administration of justice,@ may find, under 28 U.S.C. ' 45(d) or ' 136(e), that the judge is 

Atemporarily unable to perform@ his or her chief-judge duties. In that event, an appropriate 

remedy could involve, under Rule 20(b)(1)(D)(vii), temporary reassignment of chief-judge duties 

to the next judge statutorily eligible to perform them.   

 

The phrase Aprejudicial to the effective and expeditious administration of the business of 

the courts@ is not subject to precise definition, and subsection (h)(1) therefore provides some 

specific examples. Although the Code of Conduct for United States Judges may be informative, 

its main precepts are highly general; the Code is in many potential applications aspirational 

rather than a set of disciplinary rules. Ultimately, the responsibility for determining what 

constitutes misconduct under the statute is the province of the judicial council of the circuit, 

subject to such review and limitations as are ordained by the statute and by these Rules. 

 

Even where specific, mandatory rules existCfor example, governing the receipt of gifts 

by judges, outside earned income, and financial disclosure obligationsCthe distinction between 

the misconduct statute and these specific, mandatory rules must be borne in mind. For example, 

an inadvertent, minor violation of any one of these rules, promptly remedied when called to the 

attention of the judge, might still be a violation but might not rise to the level of misconduct 

under the statute. By contrast, a pattern of such violations of the Code might well rise to the level 

of misconduct.  

 

Under Rule 3(h)(1)(G), a judge=s efforts to retaliate against any person for his or her 

involvement in the complaint process may constitute cognizable misconduct. The Rule makes 
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this explicit in the interest of public confidence in the complaint process. 

 

Rule 3(h)(1)(H) provides that a judge=s refusal, without good cause shown, to cooperate  

in the investigation of a complaint under these Rules may constitute cognizable misconduct. 

While the exercise of rights under the Fifth Amendment to the Constitution would constitute 

good cause under Rule 3(h)(1)(H), given the fact-specific nature of the inquiry, it is not possible 

to otherwise anticipate all circumstances that might also constitute good cause. The Commentary 

on Rule 13 provides additional discussion regarding Rule 3(h)(1)(H). The Rules contemplate that 

judicial councils will not consider commencing proceedings under Rule 3(h)(1)(H) except as 

necessary after other means to acquire the information have been tried or have proven futile.   

 

Rule 3(h)(2) reflects that an allegation can meet the statutory standard even though the 

judge=s alleged conduct did not occur in the course of the performance of official duties. And 

some conduct in the categories listed under subsection (h)(1), or in categories not listed, might, 

depending on the circumstances, amount to Amisconduct@ under subsection (h)(2), or under both 

subsection (h)(1) and subsection (h)(2). Also, the Code of Conduct for United States Judges 

expressly covers a wide range of extra-official activities, and some of these activities may 

constitute misconduct. For example, allegations that a judge solicited funds for a charity or 

participated in a partisan political event are cognizable under the Act. 

 

On the other hand, judges are entitled to some leeway in extra-official activities. For 

example, misconduct may not include a judge being repeatedly and publicly discourteous to a 

spouse (not including physical abuse) even though this might cause some reasonable people to 

have diminished confidence in the courts. Rule 3(h)(2) states that conduct of this sort is covered, 

for example, when it might lead to a Asubstantial and widespread@ lowering of such confidence.  

 

Rule 3(h)(3)(A) tracks the Act, 28 U.S.C. ' 352(b)(1)(A)(ii), in excluding from the 

definition of misconduct allegations A[d]irectly related to the merits of a decision or procedural 

ruling.@ This exclusion preserves the independence of judges in the exercise of judicial power by 

ensuring that the complaint procedure is not used to collaterally attack the substance of a judge=s 

ruling. Any allegation that calls into question the correctness of an official action of a 

judgeCwithout moreCis merits-related. The phrase Adecision or procedural ruling@ is not limited 

to rulings issued in deciding Article III cases or controversies. Thus, a complaint challenging the 

correctness of a chief judge=s determination to dismiss a prior misconduct complaint would be 

properly dismissed as merits-relatedCin other words, as challenging the substance of the judge=s 

administrative determination to dismiss the complaintCeven though it does not concern the 

judge=s rulings in Article III litigation. Similarly, an allegation that a judge had incorrectly 

declined to approve a Criminal Justice Act voucher is merits-related under this standard. 

 

Conversely, an allegationChowever unsupportedCthat a judge conspired with a 

prosecutor to make a particular ruling is not merits-related, even though it Arelates@ to a ruling in 

a colloquial sense. Such an allegation attacks the propriety of conspiring with the prosecutor and 
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goes beyond a challenge to the correctnessCAthe merits@Cof the ruling itself. An allegation that a 

judge ruled against the complainant because the complainant is a member of a particular racial or 

ethnic group, or because the judge dislikes the complainant personally, is also not merits-related. 

Such an allegation attacks the propriety of arriving at rulings with an illicit or improper motive. 

Similarly, an allegation that a judge used an inappropriate term to refer to a class of people is not 

merits-related even if the judge used it on the bench or in an opinion; the correctness of the 

judge=s rulings is not at stake. An allegation that a judge treated litigants, attorneys, or others in a 

demonstrably egregious and hostile manner while on the bench is also not merits-related. 

 

The existence of an appellate remedy is usually irrelevant to whether an allegation is 

merits-related. The merits-related ground for dismissal exists to protect judges= independence in 

making rulings, not to protect or promote the appellate process. A complaint alleging an 

incorrect ruling is merits-related even though the complainant has no recourse from that ruling. 

By the same token, an allegation that is otherwise cognizable under the Act should not be 

dismissed merely because an appellate remedy appears to exist (for example, vacating a ruling 

that resulted from an improper ex parte communication). However, there may be occasions when 

appellate and misconduct proceedings overlap, and consideration and disposition of a complaint 

under these Rules may be properly deferred by the chief judge until the appellate proceedings are 

concluded in order to avoid inconsistent decisions, among other things.  

 

Because of the special need to protect judges= independence in deciding what to say in an 

opinion or ruling, a somewhat different standard applies to determine the merits-relatedness of a 

non-frivolous allegation that a judge=s language in a ruling reflected an improper motive. If the 

judge=s language was relevant to the case at handCfor example, a statement that a claim is 

legally or factually Afrivolous@Cthen the judge=s choice of language is presumptively 

merits-related and excluded, absent evidence apart from the ruling itself suggesting an improper 

motive. If, on the other hand, the challenged language does not seem relevant on its face, then an 

additional inquiry under Rule 11 is necessary. 

 

With regard to Rule 3(h)(3)(B), a complaint of delay in a single case is excluded as 

merits-related. Such an allegation may be said to challenge the correctness of an official action of 

the judgeCin other words, assigning a low priority to deciding the particular case. But, by the 

same token, an allegation of a habitual pattern of delay in a significant number of unrelated 

cases, or an allegation of deliberate delay in a single case arising out of an illicit motive, is not 

merits-related. 

 

The remaining subsections of Rule 3 provide technical definitions clarifying the 

application of the Rules to the various kinds of courts covered. 
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4. Covered Judges 

A complaint under these Rules may concern the actions or capacity only of judges of 

United States courts of appeals, judges of United States district courts, judges of United 

States bankruptcy courts, United States magistrate judges, and judges of the courts 

specified in 28 U.S.C. ' 363. 

 

Commentary on Rule 4 

 

This Rule tracks the Act. Rule 8(c) and (d) contain provisions as to the handling of 

complaints against persons not covered by the Act, such as other court personnel, or against both 

covered judges and noncovered persons. 

 

ARTICLE II. INITIATION OF COMPLAINT  

 

5. Identification of Complaint 

(a) Identification. When a chief judge has information constituting reasonable grounds 

for inquiry into whether a covered judge has engaged in misconduct or has a 

disability, the chief judge may conduct an inquiry, as he or she deems appropriate, 

into the accuracy of the information even if no related complaint has been filed. A 

chief judge who finds probable cause to believe that misconduct has occurred or 

that a disability exists may seek an informal resolution that he or she finds 

satisfactory. If no informal resolution is achieved or is feasible, the chief judge may 

identify a complaint and, by written order stating the reasons, begin the review 

provided in Rule 11. If the evidence of misconduct is clear and convincing and no 

informal resolution is achieved or is feasible, the chief judge must identify a 

complaint. A chief judge must not decline to identify a complaint merely because the 

person making the allegation has not filed a complaint under Rule 6. This Rule is 

subject to Rule 7.  

(b) Submission Not Fully Complying with Rule 6. A legible submission in substantial 

but not full compliance with Rule 6 must be considered as possible grounds for the 

identification of a complaint under Rule 5(a).  

 

Commentary on Rule 5 

 

This Rule is adapted from the Breyer Committee Report, 239 F.R.D. at 245B46.  

 

The Act authorizes a chief judge, by written order stating reasons, to identify a complaint 

and thereby dispense with the filing of a written complaint. See 28 U.S.C. ' 351(b). Under Rule 

5, when a chief judge becomes aware of information constituting reasonable grounds to inquire 

into possible misconduct or disability on the part of a covered judge, and no formal complaint 

has been filed, the chief judge has the power in his or her discretion to begin an appropriate 

inquiry. A chief judge=s decision whether to informally seek a resolution and/or to identify a 
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complaint is guided by the results of that inquiry. If the chief judge concludes that there is 

probable cause to believe that misconduct has occurred or a disability exists, the chief judge may 

seek an informal resolution, if feasible, and if failing in that, may identify a complaint. 

Discretion is accorded largely for the reasons police officers and prosecutors have discretion in 

making arrests or bringing charges. The matter may be trivial and isolated, based on marginal 

evidence, or otherwise highly unlikely to lead to a misconduct or disability finding. On the other 

hand, if the inquiry leads the chief judge to conclude that there is clear and convincing evidence 

of misconduct or a disability, and no satisfactory informal resolution has been achieved or is 

feasible, the chief judge is required to identify a complaint.  

 

An informal resolution is one agreed to by the subject judge and found satisfactory by the 

chief judge. Because an informal resolution under Rule 5 reached before a complaint is filed 

under Rule 6 will generally cause a subsequent Rule 6 complaint alleging the identical matter 

to be concluded, see Rule 11(d), the chief judge must be sure that the resolution is fully 

appropriate before endorsing it. In doing so, the chief judge must balance the seriousness of the 

matter against the particular judge=s alacrity in addressing the issue. The availability of this 

procedure should encourage attempts at swift remedial action before a formal complaint is filed. 

 

When a chief judge identifies a complaint, a written order stating the reasons for the 

identification must be provided; this begins the process articulated in Rule 11. Rule 11 provides 

that once a chief judge has identified a complaint, the chief judge, subject to the disqualification 

provisions of Rule 25, will perform, with respect to that complaint, all functions assigned to the 

chief judge for the determination of complaints filed by a complainant. 

 

In high-visibility situations, it may be desirable for a chief judge to identify a complaint 

without first seeking an informal resolution (and then, if the circumstances warrant, dismiss or 

conclude the identified complaint without appointment of a special committee) in order to assure 

the public that the allegations have not been ignored.  

   

A chief judge=s decision not to identify a complaint under Rule 5 is not appealable and is 

subject to Rule 3(h)(3)(A), which excludes merits-related complaints from the definition of 

misconduct.  

 

A chief judge may not decline to identify a complaint solely on the basis that the unfiled 

allegations could be raised by one or more persons in a filed complaint, but none of these persons 

has opted to do so.   

 

Subsection (a) concludes by stating that this Rule is Asubject to Rule 7.@ This is intended 

to establish that only (i) the chief judge of the home circuit of a potential subject judge, or (ii) the 

chief judge of a circuit in which misconduct is alleged to have occurred in the course of official 

business while the potential subject judge was sitting by designation, shall have the power or a 

duty under this Rule to identify a complaint. 
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Subsection (b) provides that submissions that do not comply with the requirements of 

Rule 6(d) must be considered under Rule 5(a). For instance, if a complaint has been filed but the 

form submitted is unsigned, or the truth of the statements therein are not verified in writing under 

penalty of perjury, then a chief judge must nevertheless consider the allegations as known 

information and as a possible basis for the identification of a complaint under the process 

described in Rule 5(a).  

 

6. Filing of Complaint 

(a) Form. A complainant may use the form reproduced in the appendix to these Rules 

or a form designated by the rules of the judicial council in the circuit in which the 

complaint is filed. A complaint form is also available on each court of appeals= 

website or may be obtained from the circuit clerk or any district court or 

bankruptcy court within the circuit. A form is not necessary to file a complaint, but 

the complaint must be written and must include the information described in (b). 

(b) Brief Statement of Facts. A complaint must contain a concise statement that details 

the specific facts on which the claim of misconduct or disability is based. The 

statement of facts should include a description of: 

(1) what happened; 

(2) when and where the relevant events happened; 

(3) any information that would help an investigator check the facts; and  

(4) for an allegation of disability, any additional facts that form the basis of that 

allegation. 

(c) Legibility. A complaint should be typewritten if possible. If not typewritten, it must 

be legible. An illegible complaint will be returned to the complainant with a request 

to resubmit it in legible form. If a resubmitted complaint is still illegible, it will not 

be accepted for filing.  

(d) Complainant=s Address and Signature; Verification. The complainant must provide 

a contact address and sign the complaint. The truth of the statements made in the 

complaint must be verified in writing under penalty of perjury. If any of these 

requirements are not met, the submission will be accepted, but it will be reviewed 

under only Rule 5(b). 

(e) Number of Copies; Envelope Marking. The complainant shall provide the number 

of copies of the complaint required by local rule. Each copy should be in an 

envelope marked AComplaint of Misconduct@ or AComplaint of Disability.@ The 

envelope must not show the name of any subject judge. 

 

Commentary on Rule 6 

 

The Rule is adapted from the Illustrative Rules and is self-explanatory. 
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7. Where to Initiate Complaint 

(a) Where to File. Except as provided in (b),  

(1) a complaint against a judge of a United States court of appeals, a United 

States district court, a United States bankruptcy court, or a United States 

magistrate judge must be filed with the circuit clerk in the jurisdiction in 

which the subject judge holds office. 

(2) a complaint against a judge of the United States Court of International Trade 

or the United States Court of Federal Claims must be filed with the 

respective clerk of that court. 

(3) a complaint against a judge of the United States Court of Appeals for the 

Federal Circuit must be filed with the circuit executive of that court. 

(b) Misconduct in Another Circuit; Transfer. If a complaint alleges misconduct in the 

course of official business while the subject judge was sitting on a court by 

designation under 28 U.S.C. '' 291B293 and 294(d), the complaint may be filed or 

identified with the circuit clerk of that circuit or of the subject judge=s home circuit. 

The proceeding will continue in the circuit of the first-filed or first-identified 

complaint. The judicial council of the circuit where the complaint was first filed or 

first identified may transfer the complaint to the subject judge=s home circuit or to 

the circuit where the alleged misconduct occurred, as the case may be. 

 

Commentary on Rule 7 

 

Title 28 U.S.C. ' 351 states that complaints are to be filed with Athe clerk of the court of 

appeals for the circuit.@ However, in many circuits, this role is filled by circuit executives. 

Accordingly, the term Acircuit clerk,@ as defined in Rule 3(b) and used throughout these Rules, 

applies to circuit executives.  

 

Section 351 uses the term Athe circuit@ in a way that suggests that either the home circuit 

of the subject judge or the circuit in which misconduct is alleged to have occurred is the proper 

venue for complaints. With an exception for judges sitting by designation, the Rule requires the 

filing or identification of a misconduct or disability complaint in the circuit in which the judge 

holds office, largely based on the administrative perspective of the Act. Given the Act=s emphasis 

on the future conduct of the business of the courts, the circuit in which the judge holds office is 

the appropriate forum because that circuit is likely best able to influence a judge=s future 

behavior in constructive ways.  

 

However, when judges sit by designation, the non-home circuit has a strong interest in 

redressing misconduct in the course of official business, and where allegations also involve a 

member of the barCex parte contact between an attorney and a judge, for exampleCit may often 

be desirable to have the judicial and bar misconduct proceedings take place in the same venue. 
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Rule 7(b), therefore, allows transfer to, or filing or identification of a complaint in, the non-home 

circuit. The proceeding may be transferred by the judicial council of the filing or identified 

circuit to the other circuit. 

 

8. Action by Circuit Clerk 

(a) Receipt of Complaint. Upon receiving a complaint against a judge filed under Rule 6 

or identified under Rule 5, the circuit clerk must open a file, assign a docket number 

according to a uniform numbering scheme promulgated by the Committee on 

Judicial Conduct and Disability, and acknowledge the complaint=s receipt.  

(b) Distribution of Copies. The circuit clerk must promptly send copies of a complaint 

filed under Rule 6 to the chief judge or the judge authorized to act as chief judge 

under Rule 25(f), and copies of complaints filed under Rule 6 or identified under 

Rule 5 to each subject judge. The circuit clerk must retain the original complaint. 

Any further distribution should be as provided by local rule.  

(c) Complaint Against Noncovered Person. If the circuit clerk receives a complaint 

about a person not holding an office described in Rule 4, the clerk must not accept 

the complaint under these Rules. 

(d) Complaint Against Judge and Another Noncovered Person. If the circuit clerk 

receives a complaint about a judge described in Rule 4 and a person not holding an 

office described in Rule 4, the clerk must accept the complaint under these Rules 

only with regard to the judge and must so inform the complainant. 

 

Commentary on Rule 8 

 

This Rule is adapted from the Illustrative Rules and is largely self-explanatory.  

 

The uniform docketing scheme described in subsection (a) should take into account 

potential problems associated with a complaint that names multiple judges. One solution may be 

to provide separate docket numbers for each subject judge. Separate docket numbers would help 

avoid difficulties in tracking cases, particularly if a complaint is dismissed with respect to some, 

but not all of the named judges.  

 

Complaints against noncovered persons are not to be accepted for processing under these 

Rules but may, of course, be accepted under other circuit rules or procedures for grievances.  

 

Local Rule 8.  Action by Circuit Executive upon Receipt of a Complaint 
 

(a)  Receipt of complaint in proper form. Upon receipt of a complaint against a judge filed 

 in proper form under these rules, the clerk of court of appeals will promptly transmit it to 

 the circuit executive.  The circuit executive will have custody of the complaint and all 

 related papers and see that the complaint is expeditiously processed.  The circuit  

 executive will docket the complaint according to a uniform numbering scheme  

 promulgated by the Judicial Conference Committee on Judicial Conduct and Disability, 
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 and acknowledge the complaint’s receipt. The circuit executive will promptly distribute 

 copies of the complaint in accordance with Rule 8(b). When the chief judge issues an 

 order identifying a complaint under rule 5(a), the circuit executive will process such 

 complaint as otherwise provided by these rules. 

 

(b) Distribution of Copies.  If a district judge or magistrate judge is complained about, the 

 circuit executive will also send a copy of the complaint to the chief judge of the district 

 court in which the judge or magistrate judge holds his or her appointment.  If a  

 bankruptcy judge is complained about, the circuit executive will send copies to the chief 

 judges of the district court and the bankruptcy court.  However, if the chief judge of the 

 district court or bankruptcy court is a subject of a complaint, the chief judge’s copy will 

 be sent to the judge of such court in regular active service who is most senior in date of 

 commission among those who are not subjects of the complaint. 

 

(c) Complaints Against Noncovered Persons.  If the circuit executive receives a complaint 

 about a person not holding an office described in Rule 4, the circuit executive will not 

 accept the complaint for filing and will advise the complainant in writing of the  

 procedure for processing such complaints. 

 

(d) Receipt of Complaint about a Judge and Another Noncovered Person.  If a  

 complaint is received about a judge described in Rule 4 and a person not holding an 

 office described in Rule 4, the circuit executive will accept the complaint for filing only 

 with regard to the judge, and will advise the complainant accordingly. 

 

(e) Receipt of a complaint not in proper form.  If the circuit executive receives a  

 complaint against a judge described in Rule 4 that does not comply with the requirements 

 of Rule 6, the circuit executive will ensure that the complaint is reviewed under Rule 

 5(b), will advise the complainant of the appropriate procedures for refiling the complaint 

 under Rule 6, and will enclose a copy of these rules and the accompanying forms. 

 

9. Time for Filing or Identifying Complaint 

A complaint may be filed or identified at any time. If the passage of time has made an 

accurate and fair investigation of a complaint impracticable, the complaint must be 

dismissed under Rule 11(c)(1)(E). 

 

Commentary on Rule 9 

 

This Rule is adapted from the Act, 28 U.S.C. '' 351, 352(b)(1)(A)(iii), and the 

Illustrative Rules. 

 

10. Abuse of Complaint Procedure 

(a) Abusive Complaints. A complainant who has filed repetitive, harassing, or frivolous 

complaints, or has otherwise abused the complaint procedure, may be restricted 

from filing further complaints. After giving the complainant an opportunity to show 
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cause in writing why his or her right to file further complaints should not be limited, 

the judicial council may prohibit, restrict, or impose conditions on the complainant=s 

use of the complaint procedure. Upon written request of the complainant, the 

judicial council may revise or withdraw any prohibition, restriction, or condition 

previously imposed. 

(b) Orchestrated Complaints. When many essentially identical complaints from 

different complainants are received and appear to be part of an orchestrated 

campaign, the chief judge may recommend that the judicial council issue a written 

order instructing the circuit clerk to accept only a certain number of such 

complaints for filing and to refuse to accept additional complaints. The circuit clerk 

must send a copy of any such order to anyone whose complaint was not accepted. 

 

Commentary on Rule 10 

 

This Rule is adapted from the Illustrative Rules. 

 

Rule 10(a) provides a mechanism for a judicial council to restrict the filing of further 

complaints by a single complainant who has abused the complaint procedure. In some instances, 

however, the complaint procedure may be abused in a manner for which the remedy provided in 

Rule 10(a) may not be appropriate. For example, some circuits have been inundated with 

submissions of dozens or hundreds of essentially identical complaints against the same judge or 

judges, all submitted by different complainants. In many of these instances, persons with 

grievances against a particular judge or judges used the Internet or other technology to 

orchestrate mass complaint-filing campaigns against them. If each complaint submitted as part of 

such a campaign were accepted for filing and processed according to these Rules, there would be 

a serious drain on court resources without any benefit to the adjudication of the underlying 

merits. 

 

 

A judicial council may, therefore, respond to such mass filings under Rule 10(b) by 

declining to accept repetitive complaints for filing, regardless of the fact that the complaints are 

nominally submitted by different complainants. When the first complaint or complaints have 

been dismissed on the merits, and when further, essentially identical submissions follow, the 

judicial council may issue a second order noting that these are identical or repetitive complaints, 

directing the circuit clerk not to accept these complaints or any further such complaints for filing, 

and directing the clerk to send each putative complainant copies of both orders. 

 

ARTICLE III. REVIEW OF COMPLAINT BY CHIEF JUDGE 

 

11. Chief Judge=s Review 

(a) Purpose of Chief Judge=s Review. When a complaint is identified by the chief judge 

or is filed, the chief judge must review it unless the chief judge is disqualified under 
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Rule 25. If a complaint contains information constituting evidence of misconduct or 

disability, but the complainant does not claim it as such, the chief judge must treat 

the complaint as if it did allege misconduct or disability and give notice to the 

subject judge. After reviewing a complaint, the chief judge must determine whether 

it should be:  

(1) dismissed; 

(2) concluded on the ground that voluntary corrective action has been taken;  

(3) concluded because intervening events have made action on the complaint no 

longer necessary; or  

(4) referred to a special committee. 

(b) Chief Judge=s Inquiry. In determining what action to take under Rule 11(a), the 

chief judge may conduct a limited inquiry. The chief judge, or a designee, may 

communicate orally or in writing with the complainant, the subject judge, and any 

others who may have knowledge of the matter, and may obtain and review 

transcripts and other relevant documents. In conducting the inquiry, the chief judge 

must not determine any reasonably disputed issue. Any such determination must be 

left to a special committee appointed under Rule 11(f) and to the judicial council 

that considers the special committee=s report. 

(c) Dismissal.  

(1) Permissible grounds. A complaint must be dismissed in whole or in part to 

the extent that the chief judge concludes that the complaint: 

(A) alleges conduct that, even if true, is not prejudicial to the effective and 

expeditious administration of the business of the courts and does not 

indicate a mental or physical disability resulting in the inability to 

discharge the duties of judicial office; 

(B) is directly related to the merits of a decision or procedural ruling; 

(C) is frivolous; 

(D) is based on allegations lacking sufficient evidence to raise an inference 

that misconduct has occurred or that a disability exists; 

(E) is based on allegations that are incapable of being established through 

investigation;  

(F) has been filed in the wrong circuit under Rule 7; or 

(G) is otherwise not appropriate for consideration under the Act.  

(2) Impermissible grounds. A complaint must not be dismissed solely because it 

repeats allegations of a previously dismissed complaint if it also contains  

 

material information not previously considered and does not constitute 

harassment of the subject judge.  

(d) Corrective Action. The chief judge may conclude a complaint proceeding in whole 

or in part if: 

(1) an informal resolution under Rule 5 satisfactory to the chief judge was 

reached before the complaint was filed under Rule 6; or 
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(2) the chief judge determines that the subject judge has taken appropriate 

voluntary corrective action that acknowledges and remedies the problems 

raised by the complaint. 

(e) Intervening Events. The chief judge may conclude a complaint proceeding in whole 

or in part upon determining that intervening events render some or all of the 

allegations moot or make remedial action impossible. 

(f) Appointment of Special Committee. If some or all of a complaint is not dismissed or 

concluded, the chief judge must promptly appoint a special committee to investigate 

the complaint or any relevant portion of it and to make recommendations to the 

judicial council. Before appointing a special committee, the chief judge must invite 

the subject judge to respond to the complaint either orally or in writing if the judge 

was not given an opportunity during the limited inquiry. In the chief judge=s 

discretion, separate complaints may be joined and assigned to a single special 

committee. Similarly, a single complaint about more than one judge may be severed 

and more than one special committee appointed. 

(g) Notice of Chief Judge=s Action; Petition for Review. 

(1) When chief judge appoints special committee. If the chief judge appoints a 

special committee, the chief judge must notify the complainant and the 

subject judge that the matter has been referred to a committee, notify the 

complainant of a complainant=s rights under Rule 16, and identify the 

members of the committee. A copy of the order appointing the special 

committee must be sent to the Committee on Judicial Conduct and  

Disability.  

(2) When chief judge disposes of complaint without appointing special 

committee. If the chief judge disposes of a complaint under Rule 11(c), (d), or 

(e), the chief judge must prepare a supporting memorandum that sets forth 

the reasons for the disposition. If the complaint was initiated by 

identification under Rule 5, the memorandum must so indicate. Except as 

authorized by 28 U.S.C. ' 360, the memorandum must not include the name 

of the complainant or of the subject judge. The order and memoranda 

incorporated by reference in the order must be promptly sent to the 

complainant, the subject judge, and the Committee on Judicial Conduct and 

Disability. 

(3) Right to petition for review. If the chief judge disposes of a complaint under 

Rule 11(c), (d), or (e), the complainant and the subject judge must be notified 

of the right to petition the judicial council for review of the disposition, as 

provided in Rule 18. If the chief judge so disposes of a complaint that was 

identified under Rule 5 or filed by its subject judge, the chief judge must 

transmit the order and memoranda incorporated by reference in the order to 

the judicial council for review in accordance with Rule 19. In the event of 

such a transmission, the subject judge may make a written submission to the 

judicial council but will have no further right of review except as allowed 
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under Rule 21(b)(1)(B). When a disposition is to be reviewed by the judicial 

council, the chief judge must promptly transmit all materials obtained in 

connection with the inquiry under Rule 11(b) to the circuit clerk for 

transmittal to the council. 

(h) Public Availability of Chief Judge=s Decision. The chief judge=s decision must be 

made public to the extent, at the time, and in the manner provided in Rule 24. 

 

Commentary on Rule 11 

 

This Rule describes complaint-review actions available either to a chief judge or, where 

that judge is the subject judge or is otherwise disqualified under Rule 25, to the judge designated 

under Rule 25(f) to perform the chief judge=s duties under these Rules. Subsection (a) of this 

Rule provides that where a complaint has been filed under Rule 6, the ordinary doctrines of 

waiver do not apply. The chief judge must identify as a complaint any misconduct or disability 

issues raised by the factual allegations of the complaint even if the complainant makes no such 

claim with regard to those issues. For example, an allegation limited to misconduct in 

fact-finding that mentions periods during a trial when the judge was asleep must be treated as a 

complaint regarding disability. Some formal order giving notice of the expanded scope of the 

proceeding must be given to the subject judge.  

 

Subsection (b) describes the nature of the chief judge=s inquiry. It is based largely on the 

Breyer Committee Report, 239 F.R.D. at 243B45. The Act states that dismissal is appropriate 

Awhen a limited inquiry . . . demonstrates that the allegations in the complaint lack any factual 

foundation or are conclusively refuted by objective evidence.@ 28 U.S.C. ' 352(b)(1)(B). At the 

same time, however, Section 352(a) states that A[t]he chief judge shall not undertake to make 

findings of fact about any matter that is reasonably in dispute.@ These two statutory standards 

should be read together, so that a matter is not Areasonably@ in dispute if a limited inquiry shows 

that the allegations do not constitute misconduct or disability, that they lack any reliable factual 

foundation, or that they are conclusively refuted by objective evidence. 

 

In conducting a limited inquiry under subsection (b), the chief judge must avoid 

determinations of reasonably disputed issues, including reasonably disputed issues as to whether 

the facts alleged constitute misconduct or disability, which are ordinarily left to the judicial 

council and its special committee. An allegation of fact is ordinarily not Arefuted@ simply because 

the subject judge denies it. The limited inquiry must reveal something more in the way of 

refutation before it is appropriate to dismiss a complaint that is otherwise cognizable. If it is the 

complainant=s word against the subject judge=sCin other words, there is simply no other 

significant evidence of what happened or of the complainant=s unreliabilityCthen there must be a 

special-committee investigation. Such a credibility issue is a matter Areasonably in dispute@ 

within the meaning of the Act. 
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However, dismissal following a limited inquiry may occur when a complaint refers to 

transcripts or to witnesses and the chief judge determines that the transcripts and witnesses all 

support the subject judge. Breyer Committee Report, 239 F.R.D. at 243. For example, consider a 

complaint alleging that the subject judge said X, and the complaint mentions, or it is 

independently clear, that five people may have heard what the judge said. Id. The chief judge is 

told by the subject judge and one witness that the judge did not say X, and the chief judge 

dismisses the complaint without questioning the other four possible witnesses. Id. In this 

example, the matter remains reasonably in dispute. If all five witnesses say the subject judge did 

not say X, dismissal is appropriate, but if potential witnesses who are reasonably accessible have 

not been questioned, then the matter remains reasonably in dispute. Id.  

 

Similarly, under subsection (c)(1)(A), if it is clear that the conduct or disability alleged, 

even if true, is not cognizable under these Rules, the complaint should be dismissed. If that issue 

is reasonably in dispute, however, dismissal under subsection (c)(1)(A) is inappropriate. 

 

Essentially, the standard articulated in subsection (b) is that used to decide motions for 

summary judgment pursuant to Fed. R. Civ. P. 56. Genuine issues of material fact are not 

resolved at the summary judgment stage. A material fact is one that Amight affect the outcome of 

the suit under the governing law,@ and a dispute is Agenuine@ if Athe evidence is such that a 

reasonable jury could return a verdict for the nonmoving party.@ Anderson v. Liberty Lobby, 477 

U.S. 242, 248 (1986). Similarly, the chief judge may not resolve a genuine issue concerning a 

material fact or the existence of misconduct or a disability when conducting a limited inquiry 

pursuant to subsection (b).  

 

Subsection (c) describes the grounds on which a complaint may be dismissed. These are 

adapted from the Act, 28 U.S.C. ' 352(b), and the Breyer Committee Report, 239 F.R.D. at 

239B45. Subsection (c)(1)(A) permits dismissal of an allegation that, even if true, does not 

constitute misconduct or disability under the statutory standard. The proper standards are set out 

in Rule 3 and discussed in the Commentary on that Rule. Subsection (c)(1)(B) permits dismissal 

of complaints related to the merits of a decision by a subject judge; this standard is also governed 

by Rule 3 and its accompanying Commentary. 

 

Subsections (c)(1)(C)B(E) implement the statute by allowing dismissal of complaints that 

are Afrivolous, lacking sufficient evidence to raise an inference that misconduct has occurred, or 

containing allegations which are incapable of being established through investigation.@ 28 U.S.C. 

' 352(b)(1)(A)(iii).  

 

Dismissal of a complaint as Afrivolous@ under Rule 11(c)(1)(C) will generally occur 

without any inquiry beyond the face of the complaint. For instance, when the allegations are 

facially incredible or so lacking in indicia of reliability that no further inquiry is warranted, 

dismissal under this subsection is appropriate.  
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A complaint warranting dismissal under Rule 11(c)(1)(D) is illustrated by the following 

example. Consider a complainant who alleges an impropriety and asserts that he knows of it 

because it was observed and reported to him by a person who is identified. The subject judge 

denies that the event occurred. When contacted, the source also denies it. In such a case, the 

chief judge=s proper course of action may turn on whether the source had any role in the 

allegedly improper conduct. If the complaint was based on a lawyer=s statement that he or she 

had an improper ex parte contact with a judge, the lawyer=s denial of the impropriety might not 

be taken as wholly persuasive, and it would be appropriate to conclude that a real factual issue is 

raised. On the other hand, if the complaint quoted a disinterested third party and that 

disinterested party denied that the statement had been made, there would be no value in opening 

a formal investigation. In such a case, it would be appropriate to dismiss the complaint under 

Rule 11(c)(1)(D).  

 

Rule 11(c)(1)(E) is intended, among other things, to cover situations when no evidence is 

offered or identified, or when the only identified source is unavailable. Breyer Committee 

Report, 239 F.R.D. at 243. For example, a complaint alleges that an unnamed attorney told the 

complainant that the subject judge did X. Id. The subject judge denies it. The chief judge 

requests that the complainant (who does not purport to have observed the subject judge do X) 

identify the unnamed witness, or that the unnamed witness come forward so that the chief judge 

can learn the unnamed witness=s account. Id. The complainant responds that he has spoken with 

the unnamed witness, that the unnamed witness is an attorney who practices in federal court, and 

that the unnamed witness is unwilling to be identified or to come forward. Id. at 243B44. The 

allegation is then properly dismissed as containing allegations that are incapable of being 

established through investigation. Id.  

 

If, however, the situation involves a reasonable dispute over credibility, the matter should 

proceed. For example, the complainant alleges an impropriety and alleges that he or she observed 

it and that there were no other witnesses; the subject judge denies that the event occurred. Unless 

the complainant=s allegations are facially incredible or so lacking indicia of reliability as to 

warrant dismissal under Rule 11(c)(1)(C), a special committee must be appointed because there 

is a material factual question that is reasonably in dispute. 

 

Dismissal is also appropriate when a complaint is filed so long after an alleged event that 

memory loss, death, or changes to unknown residences prevent a proper investigation. 

 

Subsection (c)(2) indicates that the investigative nature of the process prevents the 

application of claim preclusion principles where new and material evidence becomes available. 

However, it also recognizes that at some point a renewed investigation may constitute 

harassment of the subject judge and should not be undertaken, depending of course on the 

seriousness of the issues and the weight of the new evidence.  
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Rule 11(d) implements the Act=s provision for dismissal if voluntary appropriate 

corrective action has been taken. It is largely adapted from the Breyer Committee Report, 239 

F.R.D. at 244B45. The Act authorizes the chief judge to conclude the complaint proceedings if 

Aappropriate corrective action has been taken.@ 28 U.S.C. ' 352(b)(2). Under the Rule, action 

taken after a complaint is filed is Aappropriate@ when it acknowledges and remedies the problem 

raised by the complaint. Breyer Committee Report, 239 F.R.D. at 244. Because the Act deals 

with the conduct of judges, the emphasis is on correction of the judicial conduct that was the 

subject of the complaint. Id. Terminating a complaint based on corrective action is premised on 

the implicit understanding that voluntary self-correction or redress of misconduct or a disability 

is preferable to sanctions. Id. The chief judge may facilitate this process by giving the subject 

judge an objective view of the appearance of the judicial conduct in question and by suggesting 

appropriate corrective measures. Id. Moreover, when corrective action is taken under Rule 5 

satisfactory to the chief judge before a complaint is filed, that informal resolution will be 

sufficient to conclude a subsequent complaint based on identical conduct.  

 

ACorrective action@ must be voluntary action taken by the subject judge. Breyer 

Committee Report, 239 F.R.D. at 244. A remedial action directed by the chief judge or by an 

appellate court without the participation of the subject judge in formulating the directive or 

without the subject judge=s subsequent agreement to such action does not constitute the requisite 

voluntary corrective action. Id. Neither the chief judge nor an appellate court has authority under 

the Act to impose a formal remedy or sanction; only the judicial council can impose a formal 

remedy or sanction under 28 U.S.C. ' 354(a)(2). Id. Compliance with a previous judicial-council 

order may serve as corrective action allowing conclusion of a later complaint about the same 

behavior. Id.  

 

Where a subject judge=s conduct has resulted in identifiable, particularized harm to the 

complainant or another individual, appropriate corrective action should include steps taken by 

that judge to acknowledge and redress the harm, if possible, such as by an apology, recusal from 

a case, or a pledge to refrain from similar conduct in the future. Id. While the Act is generally 

forward-looking, any corrective action should, to the extent possible, serve to correct a specific 

harm to an individual, if such harm can reasonably be remedied. Id. In some cases, corrective 

action may not be Aappropriate@ to justify conclusion of a complaint unless the complainant or 

other individual harmed is meaningfully apprised of the nature of the corrective action in the 

chief judge=s order, in a direct communication from the subject judge, or otherwise. Id.  

 

Voluntary corrective action should be proportionate to any plausible allegations of 

misconduct in a complaint. The form of corrective action should also be proportionate to any 

sanctions that the judicial council might impose under Rule 20(b), such as a private or public 

reprimand or a change in case assignments. Breyer Committee Report, 239 F.R.D at 244B45. In 

other words, minor corrective action will not suffice to dispose of a serious matter. Id.  
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Rule 11(e) implements Section 352(b)(2) of the Act, which permits the chief judge to 

Aconclude the proceeding@ if Aaction on the complaint is no longer necessary because of 

intervening events,@ such as a resignation from judicial office. Ordinarily, however, stepping 

down from an administrative post such as chief judge, judicial-council member, or  

court-committee chair does not constitute an event rendering unnecessary any further action on a 

complaint alleging judicial misconduct. Breyer Committee Report, 239 F.R.D. at 245. As long as 

the subject of a complaint performs judicial duties, a complaint alleging judicial misconduct 

must be addressed. Id.  

 

If a complaint is not disposed of pursuant to Rule 11(c), (d), or (e), a special committee 

must be appointed. Rule 11(f) states that a subject judge must be invited to respond to the 

complaint before a special committee is appointed, if no earlier response was invited.  

 

Subject judges, of course, receive copies of complaints at the same time that they are 

referred to the chief judge, and they are free to volunteer responses to them. Under Rule 11(b), 

the chief judge may request a response if it is thought necessary. However, many complaints are 

clear candidates for dismissal even if their allegations are accepted as true, and there is no need 

for the subject judge to devote time to a defense.  

 

The Act requires that the order dismissing a complaint or concluding a proceeding 

contain a statement of reasons and that a copy of the order be sent to the complainant. 28 U.S.C. 

' 352(b). Rule 24, dealing with availability of information to the public, contemplates that the 

order will be made public, usually without disclosing the names of the complainant or the subject 

judge. If desired for administrative purposes, more identifying information can be included in a 

non-public version of the order. 

 

When a complaint is disposed of by the chief judge, the statutory purposes are best served 

by providing the complainant with a full, particularized, but concise explanation, giving reasons 

for the conclusions reached. See also Commentary on Rule 24 (dealing with public availability). 

 

Rule 11(g) provides that the complainant and the subject judge must be notified, in the 

case of a disposition by the chief judge, of the right to petition the judicial council for review. 

Because an identified complaint has no Acomplainant@ to petition for review, the chief judge=s 

dispositive order on such a complaint will be transmitted to the judicial council for review. The 

same will apply where a complaint was filed by its subject judge. A copy of the chief judge=s 

order, and memoranda incorporated by reference in the order, disposing of a complaint must be 

sent by the circuit clerk to the Committee on Judicial Conduct and Disability. 
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ARTICLE IV. INVESTIGATION AND REPORT BY SPECIAL 

COMMITTEE 

 

12. Special Committee=s Composition 

(a) Membership. Except as provided in (e), a special committee appointed under Rule 

11(f) must consist of the chief judge and equal numbers of circuit and district 

judges. These judges may include senior judges. If the complaint is about a district 

judge, bankruptcy judge, or magistrate judge, then, when possible, the  

district-judge members of the special committee must be from districts other than 

the district of the subject judge. For the courts named in 28 U.S.C. ' 363, the special 

committee must be selected from the judges serving on the subject judge=s court. 

(b) Presiding Officer. When appointing the special committee, the chief judge may 

serve as the presiding officer or else must designate a committee member as the 

presiding officer. 

(c) Bankruptcy Judge or Magistrate Judge as Adviser. If the subject judge is a 

bankruptcy judge or magistrate judge, he or she may, within 14 days after being 

notified of the special committee=s appointment, ask the chief judge to designate as a 

committee adviser another bankruptcy judge or magistrate judge, as the case may 

be. The chief judge must grant such a request but may otherwise use discretion in 

naming the adviser. Unless the adviser is a Court of Federal Claims special master 

appointed under 42 U.S.C. ' 300aa-12(c), the adviser must be from a district other 

than the district of the subject bankruptcy judge or subject magistrate judge. The 

adviser cannot vote but has the other privileges of a special-committee member. 

(d) Provision of Documents. The chief judge must certify to each other member of the 

special committee and to any adviser copies of the complaint and statement of facts, 

in whole or relevant part, and any other relevant documents on file. 

(e) Continuing Qualification of Special-Committee Member. A member of a special 

committee may continue to serve on the committee even though the member 

relinquishes the position of chief judge, active circuit judge, or active district judge, 

as the case may be, but only if the member continues to hold office under Article III, 

Section 1, of the Constitution of the United States, or under 28 U.S.C. ' 171. 

(f) Inability of Special-Committee Member to Complete Service. If a member of a 

special committee can no longer serve because of death, disability, disqualification, 

resignation, retirement from office, or other reason, the chief judge must decide 

whether to appoint a replacement member, either a circuit or district judge as 

needed under (a). No special committee appointed under these Rules may function 

with only a single member, and the votes of a two-member committee must be 

unanimous. 

(g) Voting. All actions by a special committee must be by vote of a majority of all 

members of the committee. 
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Commentary on Rule 12 

 

This Rule is adapted from the Act and the Illustrative Rules. 

 

Rule 12 leaves the size of a special committee flexible, to be determined on a 

case-by-case basis. The question of the size of a special committee is one that should be weighed 

with care in view of the potential for consuming the members= time; a large committee should be  

appointed only if there is a special reason to do so. Rule 12(a) acknowledges the common 

practice of including senior judges in the membership of a special committee. 

 

Although the Act requires that the chief judge be a member of each special committee, 28 

U.S.C. ' 353(a)(1), it does not require that the chief judge preside. Accordingly, Rule 12(b) 

provides that if the chief judge does not preside, he or she must designate another member of the 

special committee as the presiding officer.  

 

Rule 12(c) provides that the chief judge must appoint a bankruptcy judge or magistrate 

judge as an adviser to a special committee at the request of a bankruptcy or magistrate subject 

judge. Subsection (c) also provides that the adviser will have all the privileges of a member of 

the special committee except a vote. The adviser, therefore, may participate in all deliberations 

of the special committee, question witnesses at hearings, and write a separate statement to 

accompany the committee=s report to the judicial council. 

 

Rule 12(e) provides that a member of a special committee who remains an Article III 

judge may continue to serve on the committee even though the member=s status otherwise 

changes. Thus, a special committee that originally consisted of the chief judge and an equal 

number of circuit and district judges, as required by the law, may continue to function even 

though changes of status alter that composition. This provision reflects the belief that stability of 

membership will contribute to the quality of the work of such committees. 

 

Stability of membership is also the principal concern animating Rule 12(f), which deals 

with the case in which a special committee loses a member before its work is complete. The Rule 

permits the chief judge to determine whether a replacement member should be appointed. 

Generally, appointment of a replacement member is desirable in these situations unless the 

special committee has conducted evidentiary hearings before the vacancy occurs. However, 

cases may arise in which a special committee is in the late stages of its work, and in which it 

would be difficult for a new member to play a meaningful role. The Rule also preserves the 

collegial character of the special-committee process by prohibiting a single surviving member 

from serving as a committee and by providing that a committee of two surviving members will, 

in essence, operate under a unanimity rule. 
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Rule 12(g) provides that actions of a special committee must be by vote of a majority of 

all the members. All the members of a special committee should participate in committee 

decisions. In that circumstance, it seems reasonable to require that special-committee decisions 

be made by a majority of the membership, rather than a majority of some smaller quorum. 

 

13. Conduct of Special-Committee Investigation 

(a) Extent and Methods of Special-Committee Investigation. A special committee  

should determine the appropriate extent and methods of its investigation in light of 

the allegations of the complaint and its preliminary inquiry. The investigation may 

include use of appropriate experts or other professionals. If, in the course of the 

investigation, the special committee has cause to believe that the subject judge may 

have engaged in misconduct or has a disability that is beyond the scope of the 

complaint, the committee must refer the new matter to the chief judge for a 

determination of whether action under Rule 5 or Rule 11 is necessary before the 

committee=s investigation is expanded to include the new matter. 

(b) Criminal Conduct. If the special committee=s investigation concerns conduct that 

may be a crime, the committee must consult with the appropriate prosecutorial 

authorities to the extent permitted by the Act to avoid compromising any criminal 

investigation. The special committee has final authority over the timing and extent 

of its investigation and the formulation of its recommendations. 

(c) Staff. The special committee may arrange for staff assistance to conduct the 

investigation. It may use existing staff of the Judiciary or may hire special staff 

through the Director of the Administrative Office of the United States Courts. 

(d) Delegation of Subpoena Power; Contempt. The chief judge may delegate the 

authority to exercise the subpoena powers of the special committee. The judicial 

council or special committee may institute a contempt proceeding under 28 U.S.C. 

' 332(d) against anyone who fails to comply with a subpoena. 

 

Commentary on Rule 13 

 

This Rule is adapted from the Illustrative Rules. 

 

Rule 13, as well as Rules 14, 15, and 16, are concerned with the way in which the special 

committee carries out its mission. They reflect the view that the special committee has two roles 

that are separated in ordinary litigation. First, the special committee has an investigative role of 

the kind that is characteristically left to executive branch agencies or discovery by civil litigants. 

28 U.S.C. ' 353(c). Second, it has a formalized fact-finding and recommendation-of-disposition 

role that is characteristically left to juries, judges, or arbitrators. Id. Rule 13 generally governs 

the investigative stage. Even though the same body has responsibility for both roles under the 

Act, it is important to distinguish between them in order to ensure that appropriate rights are 

afforded at appropriate times to the subject judge.  
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Rule 13(a) includes a provision making clear that a special committee may choose to 

consult appropriate experts or other professionals if it determines that such a consultation is 

warranted. If, for example, the special committee has cause to believe that the subject judge may 

be unable to discharge all of the duties of office by reason of mental or physical disability, the 

committee could ask the subject judge to respond to inquiries and, if necessary, request the judge 

to undergo a medical or psychological examination. In advance of any such examination, the 

special committee may enter into an agreement with the subject judge as to the scope and use 

that may be made of the examination results. In addition or in the alternative, the special 

committee may ask to review existing records, including medical records.  

 

The extent of the subject judge=s cooperation in the investigation may be taken into 

account in the consideration of the underlying complaint. If, for example, the subject judge 

impedes reasonable efforts to confirm or disconfirm the presence of a disability, the special 

committee may still consider whether the conduct alleged in the complaint and confirmed in the 

investigation constitutes disability. The same would be true of a complaint alleging misconduct. 

 

The special committee may also consider whether such a judge might be in violation of 

his or her duty to cooperate in an investigation under these Rules, a duty rooted not only in the 

Act=s definition of misconduct but also in the Code of Conduct for United States Judges, which 

emphasizes the need to maintain public confidence in the Judiciary, see Canon 2(A) and Canon 1 

cmt., and requires judges to Afacilitate the performance of the administrative responsibilities of 

other judges and court personnel,@ Canon 3(B)(1). If the special committee finds a breach of the 

duty to cooperate and believes that the breach may amount to misconduct under Rule 3(h)(1)(H), 

it should determine, under the final sentence of Rule 13(a), whether that possibility should be 

referred to the chief judge for consideration of action under Rule 5 or Rule 11. See also 

Commentary on Rule 3. 

 

One of the difficult questions that can arise is the relationship between proceedings under 

the Act and criminal investigations. Rule 13(b) assigns responsibility for coordination to the 

special committee in cases in which criminal conduct is suspected, but gives the committee the 

authority to determine the appropriate pace of its activity in light of any criminal investigation.  

 

Title 28 U.S.C. ' 356(a) provides that a special committee will have full subpoena 

powers as provided in 28 U.S.C. ' 332(d). Section 332(d)(1) provides that subpoenas will be 

issued on behalf of a judicial council by the circuit clerk Aat the direction of the chief judge of the 

circuit or his designee.@ Rule 13(d) contemplates that, where the chief judge designates someone 

else as presiding officer of the special committee, the presiding officer also be delegated the 

authority to direct the circuit clerk to issue subpoenas related to committee proceedings. That is 

not intended to imply, however, that the decision to use the subpoena power is exercisable by the 

presiding officer alone. See Rule 12(g).  
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14. Conduct of Special-Committee Hearings 

(a) Purpose of Hearings. The special committee may hold hearings to take testimony 

and receive other evidence, to hear argument, or both. If the special committee is 

investigating allegations against more than one judge, it may hold joint or separate 

hearings.  

(b) Special-Committee Evidence. Subject to Rule 15, the special committee must obtain 

material, nonredundant evidence in the form it considers appropriate. In the special 

committee=s discretion, evidence may be obtained by committee members, staff, or 

both. Witnesses offering testimonial evidence may include the complainant and the 

subject judge. 

(c) Counsel for Witnesses. The subject judge has the right to counsel. The special 

committee has discretion to decide whether other witnesses may have counsel 

present when they testify. 

(d) Witness Fees. Witness fees must be paid as provided in 28 U.S.C. ' 1821. 

(e) Oath. All testimony taken at a hearing must be given under oath or affirmation. 

(f) Rules of Evidence. The Federal Rules of Evidence do not apply to special-committee 

hearings.  

(g) Record and Transcript. A record and transcript must be made of all hearings. 

 

Commentary on Rule 14 

 

This Rule is adapted from the Act, 28 U.S.C. ' 353, and the Illustrative Rules. 

 

Rule 14 is concerned with the conduct of fact-finding hearings. Special-committee 

hearings will normally be held only after the investigative work has been completed and the 

committee has concluded that there is sufficient evidence to warrant a formal fact-finding 

proceeding. Special-committee proceedings are primarily inquisitorial rather than adversarial. 

Accordingly, the Federal Rules of Evidence do not apply to such hearings. Inevitably, a hearing 

will have something of an adversary character. Nevertheless, that tendency should be moderated 

to the extent possible. Even though a proceeding will commonly have investigative and hearing 

stages, special-committee members should not regard themselves as prosecutors one day and 

judges the next. Their dutyCand that of their staffCis at all times to be impartial seekers of the 

truth. 

 

Rule 14(b) contemplates that material evidence will be obtained by the special committee 

and presented in the form of affidavits, live testimony, etc. Staff or others who are organizing the 

hearings should regard it as their role to present evidence representing the entire picture. With 

respect to testimonial evidence, the subject judge should normally be called as a  

special-committee witness. Cases may arise in which the subject judge will not testify 

voluntarily. In such cases, subpoena powers are available, subject to the normal testimonial 

privileges. Although Rule 15(c) recognizes the subject judge=s statutory right to call witnesses on 

his or her own behalf, exercise of this right should not usually be necessary.  
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15. Subject Judge=s Rights 

(a) Notice.  

(1) Generally. The subject judge must receive written notice of: 

(A) the appointment of a special committee under Rule 11(f); 

(B) the expansion of the scope of an investigation under Rule 13(a); 

(C) any hearing under Rule 14, including its purposes, the names of any 

witnesses the special committee intends to call, and the text of any 

statements that have been taken from those witnesses.  

(2) Suggestion of additional witnesses. The subject judge may suggest additional 

witnesses to the special committee. 

(b) Special-Committee Report. The subject judge must be sent a copy of the special 

committee=s report when it is filed with the judicial council. 

(c) Presentation of Evidence. At any hearing held under Rule 14, the subject judge has 

the right to present evidence, to compel the attendance of witnesses, and to compel 

the production of documents. At the request of the subject judge, the chief judge or 

the judge=s designee must direct the circuit clerk to issue a subpoena to a witness 

under 28 U.S.C. ' 332(d)(1). The subject judge must be given the opportunity to 

cross-examine special-committee witnesses, in person or by counsel. 

(d) Presentation of Argument. The subject judge may submit written argument to the 

special committee and must be given a reasonable opportunity to present oral 

argument at an appropriate stage of the investigation. 

(e) Attendance at Hearings. The subject judge has the right to attend any hearing held 

under Rule 14 and to receive copies of the transcript, of any documents introduced, 

and of any written arguments submitted by the complainant to the special 

committee.  

(f) Representation by Counsel. The subject judge may choose to be represented by 

counsel in the exercise of any right enumerated in this Rule. As provided in Rule 

20(e), the United States may bear the costs of the representation. 

 

Commentary on Rule 15 

 

This Rule is adapted from the Act and the Illustrative Rules. 

 

The Act states that these Rules must contain provisions requiring that Athe judge whose 

conduct is the subject of a complaint . . . be afforded an opportunity to appear (in person or by 

counsel) at proceedings conducted by the investigating panel, to present oral and documentary 

evidence, to compel the attendance of witnesses or the production of documents, to 

cross-examine witnesses, and to present argument orally or in writing.@ 28 U.S.C. ' 358(b)(2). 

To implement this provision, Rule 15(e) gives the subject judge the right to attend any hearing 

held for the purpose of receiving evidence of record or hearing argument under Rule 14. 
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The Act does not require that the subject judge be permitted to attend all proceedings of 

the special committee. Accordingly, the Rules do not give a right to attend other 

proceedingsCfor example, meetings at which the special committee is engaged in investigative 

activity, such as interviewing persons to learn whether they ought to be called as witnesses or 

examining for relevance purposes documents delivered pursuant to a subpoena duces tecum, or 

meetings in which the committee is deliberating on the evidence or its recommendations.  

 

16. Complainant=s Rights in Investigation 

(a) Notice. The complainant must receive written notice of the investigation as provided 

in Rule 11(g)(1). When the special committee=s report to the judicial council is filed, 

the complainant must be notified of the filing. The judicial council may, in its 

discretion, provide a copy of the report of a special committee to the complainant. 

(b) Opportunity to Provide Evidence. If the complainant knows of relevant evidence not 

already before the special committee, the complainant may briefly explain in writing 

the basis of that knowledge and the nature of that evidence. If the special committee 

determines that the complainant has information not already known to the 

committee that would assist in the committee=s investigation, a representative of the 

committee must interview the complainant.  

(c) Presentation of Argument. The complainant may submit written argument to the 

special committee. In its discretion, the special committee may permit the 

complainant to offer oral argument. 

(d) Representation by Counsel. A complainant may submit written argument through 

counsel and, if permitted to offer oral argument, may do so through counsel. 

(e) Cooperation. In exercising its discretion under this Rule, the special committee may 

take into account the degree of the complainant=s cooperation in preserving the 

confidentiality of the proceedings, including the identity of the subject judge. 

 

Commentary on Rule 16 

 

This Rule is adapted from the Act and the Illustrative Rules. 

 

In accordance with the view of the process as fundamentally administrative and 

inquisitorial, these Rules do not give the complainant the rights of a party to litigation and leave 

the complainant=s role largely to the discretion of the special committee. However, Rule 16(b) 

gives the complainant the prerogative to make a brief written submission showing that he or she 

is aware of relevant evidence not already known to the special committee. (Such a submission 

may precede any written or oral argument the complainant provides under Rule 16(c), or it may 

accompany that argument.) If the special committee determines, independently or from the 

complainant=s submission, that the complainant has information that would assist the committee 

in its investigation, the complainant must be interviewed by a representative of the committee. 

Such an interview may be in person or by telephone, and the representative of the special 

committee may be either a member or staff.  
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Rule 16 does not contemplate that the complainant will ordinarily be permitted to attend 

proceedings of the special committee except when testifying or presenting oral argument. A 

special committee may exercise its discretion to permit the complainant to be present at its 

proceedings, or to permit the complainant, individually or through counsel, to participate in the 

examination or cross-examination of witnesses. 

 

The Act authorizes an exception to the normal confidentiality provisions where the 

judicial council in its discretion provides a copy of the report of the special committee to the 

complainant and to the subject judge. 28 U.S.C. ' 360(a)(1). However, the Rules do not entitle 

the complainant to a copy of the special committee=s report. 

 

In exercising their discretion regarding the role of the complainant, the special committee 

and the judicial council should protect the confidentiality of the complaint process. As a 

consequence, subsection (e) provides that the special committee may consider the degree to 

which a complainant has cooperated in preserving the confidentiality of the proceedings in 

determining what role beyond the minimum required by these Rules should be given to that 

complainant. 

 

17. Special-Committee Report 

The special committee must file with the judicial council a comprehensive report of its 

investigation, including findings and recommendations for council action. The report must 

be accompanied by a statement of the vote by which it was adopted, any separate or 

dissenting statements of special-committee members, and the record of any hearings held 

under Rule 14. In addition to being sent to the subject judge under Rule 15(b), a copy of 

the report and any accompanying statements and documents must be sent to the 

Committee on Judicial Conduct and Disability. 

 

Commentary on Rule 17 

 

This Rule is adapted from the Illustrative Rules and is self-explanatory. The provision for 

sending a copy of the special-committee report and accompanying statements and documents to 

the Committee on Judicial Conduct and Disability is new. 

 

ARTICLE V. REVIEW BY JUDICIAL COUNCIL 

 

18. Petition for Review of Chief Judge Disposition Under  

       Rule 11(c), (d), or (e) 

(a) Petition for Review. After the chief judge issues an order under Rule 11(c), (d), or 

(e), the complainant or the subject judge may petition the judicial council of the 

circuit to review the order. By rules promulgated under 28 U.S.C. ' 358, the judicial 

council may refer a petition for review filed under this Rule to a panel of no fewer 

than five members of the council, at least two of whom must be district judges.  
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(b) When to File; Form; Where to File. A petition for review must be filed in the office 

of the circuit clerk within 42 days after the date of the chief judge=s order. The 

petition for review should be in letter form, addressed to the circuit clerk, and in an 

envelope marked AMisconduct Petition@ or ADisability Petition.@ The name of the 

subject judge must not be shown on the envelope. The petition for review should be 

typewritten or otherwise legible. It should begin with AI hereby petition the judicial 

council for review of . . .@ and state the reasons why the petition should be granted. 

It must be signed. 

(c) Receipt and Distribution of Petition. A circuit clerk who receives a petition for 

review filed in accordance with this Rule must: 

(1) acknowledge its receipt and send a copy to the complainant or subject judge, 

as the case may be; 

(2) promptly distribute to each member of the judicial council, or its relevant 

panel, except for any member disqualified under Rule 25, or make available 

in the manner provided by local rule, the following materials:  

(A) copies of the complaint; 

(B) all materials obtained by the chief judge in connection with the 

inquiry; 

(C) the chief judge=s order disposing of the complaint; 

(D) any memorandum in support of the chief judge=s order; 

(E) the petition for review; and  

(F) an appropriate ballot; and 

(3) send the petition for review to the Committee on Judicial Conduct and 

Disability. Unless the Committee on Judicial Conduct and Disability requests 

them, the circuit clerk will not send copies of the materials obtained by the 

chief judge.  

(d) Untimely Petition. The circuit clerk must refuse to accept a petition that is received 

after the time allowed in (b). 

(e) Timely Petition Not in Proper Form. When the circuit clerk receives a petition for 

review filed within the time allowed but in a form that is improper to a degree that 

would substantially impair its consideration by the judicial councilCsuch as a 

document that is ambiguous about whether it is intended to be a petition for 

reviewCthe circuit clerk must acknowledge its receipt, call the filer=s attention to the 

deficiencies, and give the filer the opportunity to correct the deficiencies within the 

original time allowed for filing the petition or within 21 days after the date on which 

a notice of the deficiencies was sent to the complainant, whichever is later. If the 

deficiencies are corrected within the time allowed, the circuit clerk will proceed 

according to paragraphs (a) and (c) of this Rule. If the deficiencies are not 

corrected, the circuit clerk must reject the petition. 
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Commentary on Rule 18 

 

Rule 18 is adapted largely from the Illustrative Rules. 

 

Subsection (a) permits the subject judge, as well as the complainant, to petition for 

review of the chief judge=s order dismissing a complaint under Rule 11(c), or concluding that 

appropriate corrective action or intervening events have remedied or mooted the problems raised 

by the complaint pursuant to Rule 11(d) or (e). Although the subject judge may ostensibly be 

vindicated by the dismissal or conclusion of a complaint, the chief judge=s order may include 

language disagreeable to the subject judge. For example, an order may dismiss a complaint, but 

state that the subject judge did in fact engage in misconduct. Accordingly, a subject judge may 

wish to object to the content of the order and is given the opportunity to petition the judicial 

council of the circuit for review.  

 

Subsection (b) contains a time limit of 42 days to file a petition for review. It is important 

to establish a time limit on petitions for review of chief judges= dispositions in order to provide 

finality to the process. If the complaint requires an investigation, the investigation should 

proceed; if it does not, the subject judge should know that the matter is closed.  

 

The standards for timely filing under the Federal Rules of Appellate Procedure should be 

applied to petitions for review. See Fed. R. App. P. 25(a)(2)(A), (C). 

 

Rule 18(e) provides for an automatic extension of the time limit imposed under 

subsection (b) if a person files a petition that is rejected for failure to comply with formal 

requirements. 

 

Local Rule 18.  Petitions for Review of Chief Judge Dispositions Under Rule 11(c), (d), or (e). 

 

(a)  Receipt and Distribution of Petitions for Review . Upon receipt of a petition for review 

 filed within the time allowed and in proper form under these rules, the clerk of the court 

 of appeals will promptly transmit such petition to the circuit executive, who will  

 acknowledge receipt of the petition.  The circuit executive will promptly make available 

 to each member of the Judicial Council review panel, as set forth in Local Rule 19(a), 

 except for any member disqualified under Rule 25, copies of the materials identified in 

 Rule 18(c)(2).  The circuit executive will also send the same materials, except for the 

 ballot, to the chief judge of the circuit and each judge whose conduct is at issue, except 

 the materials previously sent to a person may be omitted. 

 

(b) Receipt of untimely petition.  The circuit executive will not accept a petition that is 

 received after the deadline set forth in Rule 18(b). 

 

(c) Receipt of timely petition not in proper form.  Upon receipt of a petition filed within 

 the time allowed but not in proper form under these rules (including a document that is 

 ambiguous about whether a petition for review is intended), the circuit executive will 
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 acknowledge receipt of the petition, call the petitioner’s attention to the deficiencies, and 
 give the petitioner the opportunity to correct the deficiencies within 21 days of the date of 

 the circuit executive’s letter or within the original deadline for filing the petition,  

 whichever is later.  If the deficiencies are corrected within the time allowed, the circuit 

 executive will proceed in accordance with paragraph (a) of this rule. If the deficiencies 

 are not corrected, the circuit executive will reject the petition. 

 

19. Judicial-Council Disposition of Petition for Review 

(a) Rights of Subject Judge. At any time after a complainant files a petition for review, 

the subject judge may file a written response with the circuit clerk. The circuit clerk 

must promptly distribute copies of the response to each member of the judicial 

council or of the relevant panel, unless that member is disqualified under Rule 25. 

Copies must also be distributed to the chief judge, to the complainant, and to the 

Committee on Judicial Conduct and Disability. The subject judge must not 

otherwise communicate with individual judicial-council members about the matter. 

The subject judge must be given copies of any communications to the judicial 

council from the complainant. 

(b) Judicial-Council Action. After considering a petition for review and the materials 

before it, the judicial council may: 

(1) affirm the chief judge=s disposition by denying the petition;  

(2) return the matter to the chief judge with directions to conduct a further 

inquiry under Rule 11(b) or to identify a complaint under Rule 5;  

(3) return the matter to the chief judge with directions to appoint a special 

committee under Rule 11(f); or 

(4) in exceptional circumstances, take other appropriate action. 

(c) Notice of Judicial-Council Decision. Copies of the judicial council=s order, together 

with memoranda incorporated by reference in the order and separate concurring or 

dissenting statements, must be given to the complainant, the subject judge, and the 

Committee on Judicial Conduct and Disability. 

(d) Memorandum of Judicial-Council Decision. If the judicial council=s order affirms 

the chief judge=s disposition, a supporting memorandum must be prepared only if 

the council concludes that there is a need to supplement the chief judge=s 

explanation. A memorandum supporting a judicial-council order must not include 

the name of the complainant or the subject judge.  

(e) Review of Judicial-Council Decision. If the judicial council=s decision is adverse to 

the petitioner, and if no member of the council dissented, the complainant must be 

notified that he or she has no right to seek review of the decision. If there was a 

dissent, the petitioner must be informed that he or she can file a petition for review 

under Rule 21(b). 

(f) Public Availability of Judicial-Council Decision. Materials related to the judicial 

council=s decision must be made public to the extent, at the time, and in the manner 

set forth in Rule 24. 
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Commentary on Rule 19 

 

This Rule is adapted largely from the Act and is self-explanatory. 

 

The judicial council should ordinarily review the decision of the chief judge on the 

merits, treating the petition for review for all practical purposes as an appeal. The judicial 

council may respond to a petition for review by affirming the chief judge=s order, remanding the 

matter, or, in exceptional cases, taking other appropriate action. A petition for review of a 

judicial council=s decision may be filed under Rule 21(b) in any matter in which one or more 

members of the council dissented from the order.  

 

 

Local Rule 19.  Judicial-Council Disposition of Petitions for Review. 
 

(a) Review Panel.  Pursuant to Rule 18(a), the chief judge shall annually designate two 

 review panels to act for the Judicial Council on all petitions for review of the chief 

 judge's dismissal order, except for those petitions referred to the full membership of the 

 Judicial Council pursuant to Local Rule 19(b).  Each review panel will serve alternating 

 six-month terms and shall be comprised of five members of the Judicial Council,  

 excluding the chief judge. In order of seniority, each circuit judge council member shall 

 be alternately assigned to each of the two review panels. The district judge council 

 members shall also be alternately assigned in order of seniority to each of the two panels 

 so as to ensure that at least two of the members of each review panel shall be district 

 judges. 

 

In the event of the absence of a panel member, or the recusal or disqualification of a 

panel member under Rule 25 from ruling on a particular petition for review, the circuit 

executive will select a judge in order of seniority from the other review panel  to replace 

the unavailable panel member.  An unavailable circuit judge will be replaced by the next 

available circuit judge in rotation.  An unavailable district judge will be replaced by the 

next available district judge in rotation.  If necessary, an unavailable circuit judge may 

be replaced by a district judge and an unavailable district judge may be replaced by a 

circuit judge but in no event will the panel be composed of fewer than two district judges. 

In the event of a change in Judicial Council membership, the new council member shall 

take the place of his or her predecessor pending the review panels' annual 

reorganization.  

 

(b) Mail Ballot.  Each member of the review panel to whom a ballot was sent will return a 

 signed ballot, or otherwise communicate the member’s vote, to the circuit executive.  
 The ballot form will provide opportunities to vote to: (1) affirm the chief judge’s 
 disposition, or (2) refer the petition to the full membership of the Judicial Council for 

 disposition in  accordance with Rule 19(b).  The form will also provide an opportunity 

 for members to indicate that they have disqualified themselves from participating  in 

 consideration of the petition. 

JCApx [ 910 / 1149 ]



 

 

34 

Upon the vote of any member of the review panel, the petition for review shall be referred 

to the full membership of the Judicial Council.  Any member of the review panel who 

votes to refer the petition to the full council shall include a brief statement of the reasons 

for the referral with the ballot.  The review panel may act only by vote of all five 

members.  If, because of absence, recusal or disqualification, all five members of the 

panel cannot participate, the petition shall be referred to the full membership of the 

Judicial Council for disposition in accordance with Rule 19(b). 

 

Upon referral of a petition to the full membership of the Judicial Council, the circuit 

executive shall send the referring judge's ballot and brief statement to each member of 

the Judicial Council.  The circuit executive will also make available the documents 

specified in Rule 18(c) to council members not then serving on the reviewing panel, 

unless disqualified under Rule 25.  Every voting member of the Judicial Council will 

return a signed ballot, or otherwise communicate the member's vote, to the circuit 

executive.  

 

20.  Judicial-Council Action Following Appointment of Special Committee 

(a) Subject Judge=s Rights. Within 21 days after the filing of the report of a special 

committee, the subject judge may send a written response to the members of the 

judicial council. The subject judge must also be given an opportunity to present 

argument, personally or through counsel, written or oral, as determined by the 

judicial council. The subject judge must not otherwise communicate with  

judicial-council members about the matter. 

(b) Judicial-Council Action.  

(1) Discretionary actions. Subject to the subject judge=s rights set forth in 

subsection (a), the judicial council may: 

(A) dismiss the complaint because: 

(i) even if the claim is true, the claimed conduct is not conduct 

prejudicial to the effective and expeditious administration of the 

business of the courts and does not indicate a mental or physical 

disability resulting in inability to discharge the duties of office;  

(ii) the complaint is directly related to the merits of a decision or 

procedural ruling; 

(iii) the facts on which the complaint is based have not been 

established; or 

(iv) the complaint is otherwise not appropriate for consideration 

under 28 U.S.C. '' 351B364. 

(B) conclude the proceeding because appropriate corrective action has 

been taken or intervening events have made the proceeding 

unnecessary. 

(C) refer the complaint to the Judicial Conference with the judicial 

council=s recommendations for action. 

(D) take remedial action to ensure the effective and expeditious 

administration of the business of the courts, including:  
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(i) censuring or reprimanding the subject judge, either by private 

communication or by public announcement; 

(ii) ordering that no new cases be assigned to the subject judge for 

a limited, fixed period; 

(iii) in the case of a magistrate judge, ordering the chief judge of the 

district court to take action specified by the council, including 

the initiation of removal proceedings under 28 U.S.C. ' 631(i) or 

42 U.S.C. ' 300aa-12(c)(2); 

(iv) in the case of a bankruptcy judge, removing the judge from 

office under 28 U.S.C. ' 152(e); 

(v) in the case of a circuit or district judge, requesting the judge to 

retire voluntarily with the provision (if necessary) that ordinary 

length-of-service requirements be waived; 

(vi) in the case of a circuit or district judge who is eligible to retire 

but does not do so, certifying the disability of the judge under 

28 U.S.C. ' 372(b) so that an additional judge may be 

appointed; and 

(vii) in the case of a circuit chief judge or district chief judge, finding 

that the judge is temporarily unable to perform chief-judge 

duties, with the result that those duties devolve to the next 

eligible judge in accordance with 28 U.S.C. ' 45(d) or ' 136(e). 

(E) take any combination of actions described in (b)(1)(A)B(D) of this Rule 

that is within its power. 

(2) Mandatory actions. A judicial council must refer a complaint to the Judicial 

Conference if the council determines that a circuit judge or district judge may 

have engaged in conduct that: 

(A) might constitute ground for impeachment; or 

 (B) in the interest of justice, is not amenable to resolution by the judicial 

council.  

(c) Inadequate Basis for Decision. If the judicial council finds that a special committee=s 

report, recommendations, and record provide an inadequate basis for decision, it 

may return the matter to the committee for further investigation and a new report, 

or it may conduct further investigation. If the judicial council decides to conduct 

further investigation, the subject judge must be given adequate prior notice in 

writing of that decision and of the general scope and purpose of the additional 

investigation. The judicial council=s conduct of the additional investigation must 

generally accord with the procedures and powers set forth in Rules 13 through 16 for 

the conduct of an investigation by a special committee. 

(d) Judicial-Council Vote. Judicial-council action must be taken by a majority of those 

members of the council who are not disqualified. A decision to remove a bankruptcy 

judge from office requires a majority vote of all the members of the judicial council. 

(e) Recommendation for Fee Reimbursement. If the complaint has been finally 
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dismissed or concluded under (b)(1)(A) or (B) of this Rule, and if the subject judge so 

requests, the judicial council may recommend that the Director of the Administrative 

Office use funds appropriated to the Judiciary to reimburse the judge for reasonable 

expenses incurred during the investigation, when those expenses would not have been 

incurred but for the requirements of the Act and these Rules. Reasonable expenses 

include attorneys= fees and expenses related to a successful defense or prosecution of 

a proceeding under Rule 21(a) or (b). 

(f) Judicial-Council Order. Judicial-council action must be by written order. Unless the 

judicial council finds that extraordinary reasons would make it contrary to the 

interests of justice, the order must be accompanied by a memorandum setting forth 

the factual determinations on which it is based and the reasons for the council action. 

Such a memorandum may incorporate all or part of any underlying  

special-committee report. If the complaint was initiated by identification under Rule 

5, the memorandum must so indicate. The order and memoranda incorporated by 

reference in the order must be provided to the complainant, the subject judge, and 

the Committee on Judicial Conduct and Disability. The complainant and the subject 

judge must be notified of any right to review of the judicial council=s decision as 

provided in Rule 21(b). If the complaint was identified under Rule 5 or filed by its 

subject judge, the judicial council must transmit the order and memoranda 

incorporated by reference in the order to the Committee on Judicial Conduct and 

Disability for review in accordance with Rule 21. In the event of such a transmission, 

the subject judge may make a written submission to the Committee on Judicial 

Conduct and Disability but will have no further right of review. 

 

Commentary on Rule 20 

 

This Rule is largely adapted from the Illustrative Rules. 

 

Rule 20(a) provides that within 21 days after the filing of the report of a special 

committee, the subject judge may address a written response to all of the members of the judicial 

council. The subject judge must also be given an opportunity to present argument to the judicial 

council, personally or through counsel, or both, at the direction of the council. Whether that 

argument is written or oral would be for the judicial council to determine. The subject judge may 

not otherwise communicate with judicial-council members about the matter. 

 

Rule 20(b)(1)(D) recites the remedial actions enumerated in 28 U.S.C. ' 354(a)(2) while 

making clear that this list is not exhaustive. A judicial council may consider lesser remedies. 

Some remedies may be unique to senior judges, whose caseloads can be modified by agreement 

or through statutory designation and certification processes. 

 

Under 28 U.S.C. '' 45(d) and 136(e), which provide for succession where Aa chief judge 

is temporarily unable to perform his duties as such,@ the determination whether such an inability 
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exists is not expressly reserved to the chief judge. Nor, indeed, is it assigned to any particular 

judge or court-governance body. Clearly, however, a chief judge=s inability to function as chief 

could implicate Athe effective and expeditious administration of justice,@ which the judicial 

council of the circuit must, under 28 U.S.C. ' 332(d)(1), Amake all necessary and appropriate 

orders@ to secure. For this reason, such reassignment is among a judicial council=s remedial 

options, as subsection (b)(1)(D)(vii) makes clear. Consistent with 28 U.S.C. '' 45(d) and 136(e), 

however, any reassignment of chief-judge duties must not outlast the subject judge=s inability to 

perform them. Nor can such reassignment result in any extension of the subject judge=s term as 

chief judge.  

 

Rule 20(c) provides that if the judicial council decides to conduct an additional 

investigation, the subject judge must be given adequate prior notice in writing of that decision and 

of the general scope and purpose of the additional investigation. The conduct of the investigation 

will be generally in accordance with the procedures set forth in Rules 13 through 16 for the 

conduct of an investigation by a special committee. However, if hearings are held, the judicial 

council may limit testimony or the presentation of evidence to avoid unnecessary repetition of 

testimony and evidence before the special committee. 

 

Rule 20(d) provides that judicial-council action must be taken by a majority of those 

members of the council who are not disqualified, except that a decision to remove a bankruptcy 

judge from office requires a majority of all the members of the council as required by 28 U.S.C. ' 

152(e). However, it is inappropriate to apply a similar rule to the less severe actions that a judicial 

council may take under the Act. If some members of the judicial council are disqualified in the 

matter, their disqualification should not be given the effect of a vote against council action. 

 

With regard to Rule 20(e), the judicial council, on the request of the subject judge, may 

recommend to the Director of the Administrative Office that the subject judge be reimbursed for 

reasonable expenses incurred, including attorneys= fees. The judicial council has the authority to 

recommend such reimbursement where, after investigation by a special committee, the complaint 

has been finally dismissed or concluded under subsection (b)(1)(A) or (B) of this Rule. It is 

contemplated that such reimbursement may be provided for the successful prosecution or defense 

of a proceeding under Rule 21(a) or (b), in other words, one that results in a Rule 20(b)(1)(A) or 

(B) dismissal or conclusion.  

 

Rule 20(f) requires that judicial-council action be by order and, normally, that it be 

supported with a memorandum of factual determinations and reasons. Notice of the action must 

be given to the complainant and the subject judge, and must include notice of any right to petition 

for review of the judicial council=s decision under Rule 21(b). Because an identified complaint has 

no Acomplainant@ to petition for review, a judicial council=s dispositive order on an identified 

complaint on which a special committee has been appointed must be transmitted to the 

Committee on Judicial Conduct and Disability for review. The same will apply where a complaint 

was filed by its subject judge.  
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ARTICLE VI. REVIEW BY COMMITTEE ON JUDICIAL CONDUCT AND 

DISABILITY 

 

21. Committee on Judicial Conduct and Disability 

(a) Committee Review. The Committee on Judicial Conduct and Disability, consisting of 

seven members, considers and disposes of all petitions for review under (b) of this 

Rule, in conformity with the Committee=s jurisdictional statement. Its review of 

judicial-council orders is for errors of law, clear errors of fact, or abuse of discretion. 

Its disposition of petitions for review is ordinarily final. The Judicial Conference 

may, in its sole discretion, review any such Committee decision, but a complainant or 

subject judge does not have a right to this review. 

(b) Reviewable Matters. 

(1) Upon petition. A complainant or subject judge may petition the Committee 

for review of a judicial-council order entered in accordance with:  

(A) Rule 20(b)(1)(A), (B), (D), or (E); or 

(B) Rule 19(b)(1) or (4) if one or more members of the judicial council 

dissented from the order. 

(2) Upon Committee=s initiative. At its initiative and in its sole discretion, the 

Committee may review any judicial-council order entered under Rule 19(b)(1) 

or (4), but only to determine whether a special committee should be 

appointed. Before undertaking the review, the Committee must invite that 

judicial council to explain why it believes the appointment of a special 

committee is unnecessary, unless the reasons are clearly stated in the council=s 

order denying the petition for review. If the Committee believes that it would 

benefit from a submission by the subject judge, it may issue an appropriate 

request. If the Committee determines that a special committee should be 

appointed, the Committee must issue a written decision giving its reasons. 

(c) Committee Vote. Any member of the Committee from the same circuit as the subject 

judge is disqualified from considering or voting on a petition for review related to 

that subject judge. Committee decisions under (b) of this Rule must be by majority 

vote of the qualified Committee members. Those members hearing the petition for 

review should serve in that capacity until final disposition of the petition, whether or 

not their term of Committee membership has ended. If only six members are 

qualified to consider a petition for review, the Chief Justice shall select an additional 

judge to join the qualified members to consider the petition. If four or fewer 

members are qualified to consider a petition for review, the Chief Justice shall select 

a panel of five judges, including the qualified Committee members, to consider it.      

(d) Additional Investigation. Except in extraordinary circumstances, the Committee will 

not conduct an additional investigation. The Committee may return the matter to the 

judicial council with directions to undertake an additional investigation. If the 

Committee conducts an additional investigation, it will exercise the powers of the 
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Judicial Conference under 28 U.S.C. ' 331. 

(e) Oral Argument; Personal Appearance. There is ordinarily no oral argument or 

personal appearance before the Committee. In its discretion, the Committee may 

permit written submissions. 

(f) Committee Decision. A Committee decision under this Rule must be transmitted 

promptly to the Judicial Conference. Other distribution will be by the 

Administrative Office at the direction of the Committee chair.  

(g) Finality. All orders of the Judicial Conference or of the Committee (when the 

Conference does not exercise its power of review) are final. 

 

Commentary on Rule 21 

 

This Rule is largely self-explanatory. 

 

Rule 21(a) is intended to clarify that the delegation of power to the Committee on Judicial 

Conduct and Disability to dispose of petitions for review does not preclude review of such 

dispositions by the Judicial Conference. However, there is no right to such review in any party. 

 

Rules 21(b)(1)(B) and (b)(2) are intended to fill a jurisdictional gap as to review of a 

dismissal or a conclusion of a complaint under Rule 19(b)(1) or (4). Where one or more members 

of a judicial council reviewing a petition have dissented, the complainant or the subject judge has 

the right to petition for review by the Committee. Under Rule 21(b)(2), the Committee may 

review such a dismissal or conclusion in its sole discretion, whether or not a dissent occurred, and 

only as to the appointment of a special committee. Any review under Rule 21(b)(2) will be 

conducted as soon as practicable after the dismissal or conclusion at issue. No party has a right to 

such review, and such review will be rare. 

 

Rule 21(c) provides for review only by Committee members from circuits other than that 

of the subject judge. The Rule provides that every petition for review must be considered and 

voted on by at least five, and if possible by seven, qualified Committee members to avoid the 

possibility of tie votes. If six, or four or fewer, members are qualified, the Chief Justice shall 

appoint other judges to join the qualified members to consider the petition for review. To the 

extent possible, the judges whom the Chief Justice selects to join the qualified members should be 

drawn from among former members of the Committee.  

 

Under this Rule, all Committee decisions are final in that they are unreviewable unless the 

Judicial Conference, in its discretion, decides to review a decision. Committee decisions, 

however, do not necessarily constitute final action on a complaint for purposes of Rule 24.  

 

22. Procedures for Review  

(a) Filing Petition for Review. A petition for review of a judicial-council decision on a 

complaint referred to a special committee may be filed by sending a brief written 
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statement to the Committee on Judicial Conduct and Disability at 

JCD_PetitionforReview@ao.uscourts.gov or to: 

Judicial Conference Committee on Judicial Conduct and Disability 

Attn: Office of General Counsel 

Administrative Office of the United States Courts 

One Columbus Circle, NE 

Washington, D.C. 20544 

The Administrative Office will send a copy of the petition for review to the 

complainant or subject judge, as the case may be.  

(b) Form and Contents of Petition. No particular form is required. The petition for 

review must contain a short statement of the basic facts underlying the complaint, 

the history of its consideration before the appropriate judicial council, a copy of the 

council=s decision, and the grounds on which the petitioner seeks review. The petition 

for review must specify the date and docket number of the judicial council order for 

which review is sought. The petitioner may attach any documents or correspondence 

arising in the course of the proceeding before the judicial council or its special 

committee. A petition for review should not normally exceed 20 pages plus necessary 

attachments. A petition for review must be signed by the petitioner or his or her 

attorney. 

(c) Time. A petition for review must be submitted within 42 days after the date of the 

order for which review is sought. 

(d) Action on Receipt of Petition. When a petition for review of a judicial-council 

decision on a complaint referred to a special committee is submitted in accordance 

with this Rule, the Administrative Office shall acknowledge its receipt, notify the 

chair of the Committee on Judicial Conduct and Disability, and distribute the 

petition to the members of the Committee for their deliberation.  

 

Commentary on Rule 22 

 

Rule 22 is self-explanatory. 

 

ARTICLE VII. MISCELLANEOUS RULES 

 

23. Confidentiality 

(a) General Rule. The consideration of a complaint by a chief judge, a special committee, 

a judicial council, or the Committee on Judicial Conduct and Disability is 

confidential. Information about this consideration must not be disclosed by any 

judge or employee of the Judiciary or by any person who records or transcribes 

testimony except as allowed by these Rules. A chief judge may disclose the existence 

of a proceeding under these Rules when necessary or appropriate to maintain public 

confidence in the Judiciary=s ability to redress misconduct or disability.  

(b) Files. All files related to a complaint must be separately maintained with appropriate 

security precautions to ensure confidentiality. 
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(c) Disclosure in Decisions. Except as otherwise provided in Rule 24, written decisions of 

a chief judge, a judicial council, or the Committee on Judicial Conduct and 

Disability, and dissenting opinions or separate statements of members of a council or 

the Committee may contain information and exhibits that the authors consider 

appropriate for inclusion, and the information and exhibits may be made public. 

(d) Availability to Judicial Conference. On request of the Judicial Conference or its 

Committee on Judicial Conduct and Disability, the circuit clerk must furnish any 

requested records related to a complaint. For auditing purposes, the circuit clerk 

must provide access to the Committee on Judicial Conduct and Disability to records 

of proceedings under the Act at the site where the records are kept. 

(e) Availability to District Court. If the judicial council directs the initiation of 

proceedings for removal of a magistrate judge under Rule 20(b)(1)(D)(iii), the circuit 

clerk must provide to the chief judge of the district court copies of the report of the 

special committee and any other documents and records that were before the council 

at the time of its decision. On request of the chief judge of the district court, the 

judicial council may authorize release to that chief judge of any other records 

relating to the investigation. 

(f) Impeachment Proceedings. If the Judicial Conference determines that consideration 

of impeachment may be warranted, it must transmit the record of all relevant 

proceedings to the Speaker of the House of Representatives. 

 

(g) Subject Judge=s Consent. If both the subject judge and the chief judge consent in 

writing, any materials from the files may be disclosed to any person. In any such 

disclosure, the chief judge may require that the identity of the complainant, or of 

witnesses in an investigation conducted under these Rules, not be revealed. 

(h) Disclosure in Special Circumstances. The Judicial Conference, its Committee on 

Judicial Conduct and Disability, or a judicial council may authorize disclosure of 

information about the consideration of a complaint, including the papers, documents, 

and transcripts relating to the investigation, to the extent that disclosure is justified 

by special circumstances and is not prohibited by the Act. Disclosure may be made to 

judicial researchers engaged in the study or evaluation of experience under the Act 

and related modes of judicial discipline, but only where the study or evaluation has 

been specifically approved by the Judicial Conference or by the Committee on 

Judicial Conduct and Disability. Appropriate steps must be taken to protect the 

identities of the subject judge, the complainant, and witnesses from public disclosure. 

Other appropriate safeguards to protect against the dissemination of confidential 

information may be imposed. 

(i) Disclosure of Identity by Subject Judge. Nothing in this Rule precludes the subject 

judge from acknowledging that he or she is the judge referred to in documents made 

public under Rule 24. 

(j) Assistance and Consultation. Nothing in this Rule prohibits a chief judge, a special 

committee, a judicial council, or the Judicial Conference or its Committee on 

Judicial Conduct and Disability, in the performance of any function authorized 
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under the Act or these Rules, from seeking the help of qualified staff or experts or 

from consulting other judges who may be helpful regarding the performance of that 

function. 

 

Commentary on Rule 23 

 

Rule 23 was adapted from the Illustrative Rules. 

 

The Act applies a rule of confidentiality to Apapers, documents, and records of 

proceedings related to investigations conducted under this chapter@ and states that they may not be 

disclosed Aby any person in any proceeding,@ with enumerated exceptions. 28 U.S.C. ' 360(a). 

Three questions arise: Who is bound by the confidentiality rule, what proceedings are subject to 

the rule, and who is within the circle of people who may have access to information without 

breaching the rule? 

 

With regard to the first question, Rule 23(a) provides that judges, employees of the 

Judiciary, and those persons involved in recording proceedings and preparing transcripts are 

obliged to respect the confidentiality requirement. This of course includes subject judges who do 

not consent to identification under Rule 23(i).  

 

With regard to the second question, Rule 23(a) applies the rule of confidentiality broadly 

to consideration of a complaint at any stage. 

 

With regard to the third question, there is no barrier of confidentiality among a chief 

judge, a judicial council, the Judicial Conference, and the Committee on Judicial Conduct and 

Disability. Each may have access to any of the confidential records for use in their consideration 

of a referred matter, a petition for review, or monitoring the administration of the Act. A district 

court may have similar access if the judicial council orders the district court to initiate 

proceedings to remove a magistrate judge from office, and Rule 23(e) so provides.  

 

In extraordinary circumstances, a chief judge may disclose the existence of a proceeding 

under these Rules. The disclosure of such information in high-visibility or controversial cases is 

to reassure the public that the Judiciary is capable of redressing judicial misconduct or disability. 

Moreover, the confidentiality requirement does not prevent the chief judge from 

Acommunicat[ing] orally or in writing with . . . [persons] who may have knowledge of the matter@ 

as part of a limited inquiry conducted by the chief judge under Rule 11(b). 

 

Rule 23 recognizes that there must be some exceptions to the Act=s confidentiality 

requirement. For example, the Act requires that certain orders and the reasons for them must be 

made public. 28 U.S.C. ' 360(b). Rule 23(c) makes it explicit that written decisions, as well as 

dissenting opinions and separate statements, may contain references to information that would 

otherwise be confidential and that such information may be made public. However, subsection (c) 

is subject to Rule 24(a), which provides the general rule regarding the public availability of 
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decisions. For example, the name of a subject judge cannot be made public in a decision if 

disclosure of the name is prohibited by that Rule.  

 

The Act makes clear that there is a barrier of confidentiality between the judicial branch 

and the legislative branch. It provides that material may be disclosed to Congress only if it is 

believed necessary to an impeachment investigation or trial of a judge. 28 U.S.C. ' 360(a)(2). 

Accordingly, Section 355(b) of the Act requires the Judicial Conference to transmit the record of 

a proceeding to the House of Representatives if the Conference believes that impeachment of a 

subject judge may be appropriate. Rule 23(f) implements this requirement. 

 

The Act provides that confidential materials may be disclosed if authorized in writing by 

the subject judge and by the chief judge. 28 U.S.C. ' 360(a)(3). Rule 23(g) implements this 

requirement. Once the subject judge has consented to the disclosure of confidential materials 

related to a complaint, the chief judge ordinarily will refuse consent only to the extent necessary 

to protect the confidentiality interests of the complainant or of witnesses who have testified in 

investigatory proceedings or who have provided information in response to a limited inquiry 

undertaken pursuant to Rule 11. It will generally be necessary, therefore, for the chief judge to 

require that the identities of the complainant or of such witnesses, as well as any identifying 

information, be shielded in any materials disclosed, except insofar as the chief judge has secured 

the consent of the complainant or of a particular witness to disclosure, or there is a demonstrated 

need for disclosure of the information that, in the judgment of the chief judge, outweighs the 

confidentiality interest of the complainant or of a particular witness (as may be the case where the 

complainant is delusional or where the complainant or a particular witness has already 

demonstrated a lack of concern about maintaining the confidentiality of the proceedings). 

 

Rule 23(h) permits disclosure of additional information in circumstances not enumerated. 

For example, disclosure may be appropriate to permit a prosecution for perjury based on 

testimony given before a special committee. Another example might involve evidence of criminal 

conduct by a judge discovered by a special committee. 

 

Subsection (h) also permits the authorization of disclosure of information about the 

consideration of a complaint, including the papers, documents, and transcripts relating to the 

investigation, to judicial researchers engaged in the study or evaluation of experience under the 

Act and related modes of judicial discipline. The Rule envisions disclosure of information from 

the official record of a complaint proceeding to a limited category of persons for appropriately 

authorized research purposes only, and with appropriate safeguards to protect individual identities 

in any published research results. In authorizing disclosure, a judicial council may refuse to 

release particular materials when such release would be contrary to the interests of justice, or 

when those materials constitute purely internal communications. The Rule does not envision 

disclosure of purely internal communications between judges and their colleagues and staff. 

 

Under Rule 23(j), any of the specified judges or entities performing a function authorized 

under these Rules may seek expert or staff assistance or may consult with other judges who may 
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be helpful regarding performance of that function; the confidentiality requirement does not 

preclude this. A chief judge, for example, may properly seek the advice and assistance of another 

judge who the chief judge deems to be in the best position to communicate with the subject judge 

in an attempt to bring about corrective action. As another example, a new chief judge may wish to 

confer with a predecessor to learn how similar complaints have been handled. In consulting with 

other judges, of course, a chief judge should disclose information regarding the complaint only to 

the extent the chief judge deems necessary under the circumstances. 

 

24. Public Availability of Decisions 

(a) General Rule; Specific Cases. When final action has been taken on a complaint and it 

is no longer subject to review, all orders entered by the chief judge and judicial 

council, including memoranda incorporated by reference in those orders and any 

dissenting opinions or separate statements by members of the judicial council, but 

excluding any orders under Rule 5 or 11(f), must be made public, with the following 

exceptions: 

(1) if the complaint is finally dismissed under Rule 11(c) without the appointment 

of a special committee, or if it is concluded under Rule 11(d) because of 

voluntary corrective action, the publicly available materials must not disclose 

the name of the subject judge without his or her consent. 

(2) if the complaint is concluded because of intervening events, or dismissed at 

any time after a special committee is appointed, the judicial council must 

determine whether the name of the subject judge should be disclosed.  

(3) if the complaint is finally disposed of by a privately communicated censure or 

reprimand, the publicly available materials must not disclose either the name 

of the subject judge or the text of the reprimand. 

(4) if the complaint is finally disposed of under Rule 20(b)(1)(D) by any action 

other than private censure or reprimand, the text of the dispositive order 

must be included in the materials made public, and the name of the subject 

judge must be disclosed. 

(5) the name of the complainant must not be disclosed in materials made public 

under this Rule unless the chief judge orders disclosure. 

(b) Manner of Making Public. The orders described in (a) must be made public by 

placing them in a publicly accessible file in the office of the circuit clerk and by 

placing the orders on the court=s public website. If the orders appear to have 

precedential value, the chief judge may cause them to be published. In addition, the 

Committee on Judicial Conduct and Disability will make available on the Judiciary=s 

website, www.uscourts.gov, selected illustrative orders described in paragraph (a), 

appropriately redacted, to provide additional information to the public on how 

complaints are addressed under the Act.  

(c) Orders of Committee on Judicial Conduct and Disability. Orders of the Committee 

on Judicial Conduct and Disability constituting final action in a complaint 

proceeding arising from a particular circuit will be made available to the public in 

the office of the circuit clerk of the relevant court of appeals. The Committee on 
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Judicial Conduct and Disability will also make such orders available on the 

Judiciary=s website, www.uscourts.gov. When authorized by the Committee on 

Judicial Conduct and Disability, other orders related to complaint proceedings will 

similarly be made available. 

(d) Complaint Referred to Judicial Conference. If a complaint is referred to the Judicial 

Conference under Rule 20(b)(1)(C) or 20(b)(2), materials relating to the complaint 

will be made public only if ordered by the Judicial Conference. 

 

Commentary on Rule 24 

 

Rule 24 is adapted from the Illustrative Rules and the recommendations of the Breyer 

Committee. 

 

The Act requires the circuits to make available only written orders of a judicial council or 

the Judicial Conference imposing some form of sanction. 28 U.S.C. ' 360(b). The Judicial 

Conference, however, has long recognized the desirability of public availability of a broader 

range of orders and other materials. In 1994, the Judicial Conference Aurge[d] all circuits and 

courts covered by the Act to submit to the West Publishing Company, for publication in Federal 

Reporter 3d, and to Lexis all orders issued pursuant to [the Act] that are deemed by the issuing 

circuit or court to have significant precedential value to other circuits and courts covered by the 

Act.@ Report of the Proceedings of the Judicial Conference of the United States, Mar. 1994, at 28. 

Following this recommendation, the 2000 revision of the Illustrative Rules contained a public 

availability provision very similar to Rule 24. In 2002, the Judicial Conference again voted to 

encourage the circuits Ato submit non-routine public orders disposing of complaints of judicial 

misconduct or disability for publication by on-line and print services.@ Report of the Proceedings 

of the Judicial Conference of the United States, Sept. 2002, at 58. The Breyer Committee Report 

further emphasized that A[p]osting such orders on the judicial branch=s public website would not 

only benefit judges directly, it would also encourage scholarly commentary and analysis of the 

orders.@ Breyer Committee Report, 239 F.R.D. at 216. With these considerations in mind, Rule 24 

provides for public availability of a wide range of materials. 

 

Rule 24 provides for public availability of orders of a chief judge, a judicial council, and 

the Committee on Judicial Conduct and Disability, as well as the texts of memoranda 

incorporated by reference in those orders, together with any dissenting opinions or separate 

statements by members of the judicial council. No memoranda other than those incorporated by 

reference in those orders shall be disclosed. However, these orders and memoranda are to be 

made public only when final action on the complaint has been taken and any right of review has 

been exhausted. The provision that decisions will be made public only after final action has been 

taken is designed in part to avoid public disclosure of the existence of pending proceedings. 

Whether the name of the subject judge is disclosed will then depend on the nature of the final 

action. If the final action is an order predicated on a finding of misconduct or disability (other 

than a privately communicated censure or reprimand) the name of the subject judge must be made 

public. If the final action is dismissal of the complaint, the name of the subject judge must not be 
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disclosed. Rule 24(a)(1) provides that where a proceeding is concluded under Rule 11(d) by the 

chief judge on the basis of voluntary corrective action, the name of the subject judge must not be 

disclosed. Shielding the name of the subject judge in this circumstance should encourage informal 

disposition. 

 

If a complaint is dismissed as moot, or because intervening events have made action on 

the complaint unnecessary, after appointment of a special committee, Rule 24(a)(2) allows the 

judicial council to determine whether the subject judge will be identified. In such a case, no final 

decision has been rendered on the merits, but it may be in the public interestCparticularly if a 

judicial officer resigns in the course of an investigationCto make the identity of the subject judge 

known. 

 

Once a special committee has been appointed, and a proceeding is concluded by the full 

judicial council on the basis of a remedial order of the council, Rule 24(a)(4) provides for 

disclosure of the name of the subject judge.  

 

 Rule 24(a)(5) provides that the identity of the complainant will be disclosed only if the 

chief judge so orders. Identifying the complainant when the subject judge is not identified would 

increase the likelihood that the identity of the subject judge would become publicly known, thus 

circumventing the policy of nondisclosure. It may not always be practicable to shield the 

complainant=s identity while making public disclosure of the judicial council=s order and 

supporting memoranda; in some circumstances, moreover, the complainant may consent to public 

identification. 

 

Rule 24(b) makes clear that circuits must post on their external websites all orders 

required to be made public under Rule 24(a). 

 

Matters involving orders issued following a special-committee investigation often involve 

highly sensitive situations, and it is important that judicial councils have every opportunity to 

reach a correct and just outcome. This would include the ability to reach informal resolution 

before a subject judge=s identity must be released. But there must also come a point of procedural 

finality. The date of finalityCand thus the time at which other safeguards and rules such as the 

publication requirement are triggeredCis the date on which the judicial council issues a Final 

Order. See In re Complaint of Judicial Misconduct, 751 F.3d 611, 617 (2014) (requiring 

publication of a judicial-council order A[e]ven though the period for review had not yet elapsed@ 

and concluding that Athe order was a final decision because the Council had adjudicated the 

matter on the merits after having received a report from a special investigating committee@). As 

determined in the cited case, modifications of this kind to a final order are subject to review by 

the Committee on Judicial Conduct and Disability. 

. 

25. Disqualification 

(a) General Rule. Any judge is disqualified from participating in any proceeding under 
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these Rules if the judge, in his or her discretion, concludes that circumstances 

warrant disqualification. If a complaint is filed by a judge, that judge is disqualified 

from participating in any consideration of the complaint except to the extent that 

these Rules provide for a complainant=s participation. A chief judge who has 

identified a complaint under Rule 5 is not automatically disqualified from 

considering the complaint. 

(b) Subject Judge. A subject judge is disqualified from considering a complaint except to 

the extent that these Rules provide for participation by a subject judge. 

(c) Chief Judge Disqualified from Considering Petition for Review of Chief Judge=s 

Order. If a petition for review of the chief judge=s order entered under Rule 

11(c), (d), or (e) is filed with the judicial council in accordance with Rule 18, the chief 

judge is disqualified from participating in the council=s consideration of the petition. 

(d) Member of Special Committee Not Disqualified. A member of the judicial council 

who serves on a special committee, including the chief judge, is not disqualified from 

participating in council consideration of the committee=s report. 

(e) Subject Judge=s Disqualification After Appointment of Special Committee. Upon 

appointment of a special committee, the subject judge is disqualified from 

participating in the identification or consideration of any complaint, related or 

unrelated to the pending matter, under the Act or these Rules. The disqualification 

continues until all proceedings on the complaint against the subject judge are finally 

terminated with no further right of review.  

(f) Substitute for Disqualified Chief Judge. If the chief judge is disqualified from 

performing duties that the Act and these Rules assign to a chief judge, those duties 

must be assigned to the most-senior active circuit judge not disqualified. If all circuit 

judges in regular active service are disqualified, the judicial council may determine 

whether to request a transfer under Rule 26, or, in the interest of sound judicial 

administration, to permit the chief judge to dispose of the complaint on the merits. 

Members of the judicial council who are named in the complaint may participate in 

this determination if necessary to obtain a quorum of the council. 

(g) Judicial-Council Action When Multiple Judges Disqualified. Notwithstanding any 

other provision in these Rules to the contrary, 

(1) a member of the judicial council who is a subject judge may participate in its 

disposition if: 

(A) participation by one or more subject judges is necessary to obtain a 

quorum of the judicial council; 

(B) the judicial council finds that the lack of a quorum is due to the 

naming of one or more judges in the complaint for the purpose of 

disqualifying that judge or those judges, or to the naming of one or 

more judges based on their participation in a decision excluded from 

the definition of misconduct under Rule 3(h)(3); and 

(C) the judicial council votes that it is necessary, appropriate, and in the 

interest of sound judicial administration that one or more subject 
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judges be eligible to act.  

(2) otherwise disqualified members may participate in votes taken under 

(g)(1)(B) and (g)(1)(C). 

(h) Disqualification of Members of Committee on Judicial Conduct and Disability. No 

member of the Committee on Judicial Conduct and Disability is disqualified from 

participating in any proceeding under the Act or these Rules because of 

consultations with a chief judge, a member of a special committee, or a member of a 

judicial council about the interpretation or application of the Act or these Rules, 

unless the member believes that the consultation would prevent fair-minded 

participation. 

 

Commentary on Rule 25 

 

Rule 25 is adapted from the Illustrative Rules.  

 

Subsection (a) provides the general rule for disqualification. Of course, a judge is not 

disqualified simply because the subject judge is on the same court. However, this subsection 

recognizes that there may be cases in which an appearance of bias or prejudice is created by 

circumstances other than an association with the subject judge as a colleague. For example, a 

judge may have a familial relationship with a complainant or subject judge. When such 

circumstances exist, a judge may, in his or her discretion, conclude that disqualification is 

warranted.  

 

Subsection (e) makes it clear that the disqualification of the subject judge relates only to 

the subject judge=s participation in any proceeding arising under the Act or these Rules. For 

example, the subject judge cannot initiate complaints by identification, conduct limited inquiries, 

or choose between dismissal and special-committee investigation as the threshold disposition of 

a complaint. Likewise, the subject judge cannot participate in any proceeding arising under the 

Act or these Rules as a member of any special committee, the judicial council of the circuit, the 

Judicial Conference, or the Committee on Judicial Conduct and Disability. The Illustrative Rule, 

based on Section 359(a) of the Act, is ambiguous and could be read to disqualify a subject judge 

from service of any kind on each of the bodies mentioned. This is undoubtedly not the intent of 

the Act; such a disqualification would be anomalous in light of the Act=s allowing a subject judge 

to continue to decide cases and to continue to exercise the powers of chief circuit or district 

judge. It would also create a substantial deterrence to the appointment of special committees, 

particularly where a special committee is needed solely because the chief judge may not decide 

matters of credibility in his or her review under Rule 11.  

 

While a subject judge is barred by Rule 25(b) from participating in the disposition of the 

complaint in which he or she is named, Rule 25(e) recognizes that participation in proceedings 

arising under the Act or these Rules by a judge who is the subject of a special committee 

investigation may lead to an appearance of self-interest in creating substantive and procedural 
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precedents governing such proceedings. Rule 25(e) bars such participation.  

 

Under the Act, a complaint against the chief judge is to be handled by Athat circuit judge 

in regular active service next senior in date of commission.@ 28 U.S.C. ' 351(c). The Rules do 

not purport to prescribe who is to preside over meetings of the judicial council. Consequently, 

where the presiding member of the judicial council is disqualified from participating under these 

Rules, the order of precedence prescribed by Rule 25(f) for performing Athe duties and 

responsibilities of the chief circuit judge under these Rules@ does not apply to determine the 

acting presiding member of the council. That is a matter left to the internal rules or operating 

practices of each judicial council. In most cases the most senior active circuit judge who is a 

member of the judicial council and who is not disqualified will preside. 

 

Sometimes a single complaint is filed against a large group of judges. If the normal 

disqualification rules are observed in such a case, no court of appeals judge can serve as acting 

chief judge of the circuit, and the judicial council will be without appellate members. Where the 

complaint is against all circuit and district judges, under normal rules no member of the judicial 

council can perform the duties assigned to the council under the statute. 

 

A similar problem is created by successive complaints arising out of the same underlying 

grievance. For example, a complainant files a complaint against a district judge based on alleged 

misconduct, and the complaint is dismissed by the chief judge under the statute. The complainant 

may then file a complaint against the chief judge for dismissing the first complaint, and when 

that complaint is dismissed by the next senior judge, still a third complaint may be filed. The 

threat is that the complainant will bump down the seniority ladder until, once again, there is no 

member of the court of appeals who can serve as acting chief judge for the purpose of the next 

complaint. Similarly, complaints involving the merits of litigation may involve a series of 

decisions in which many judges participated or in which a rehearing en banc was denied by the 

court of appeals, and the complaint may name a majority of the judicial council as subject 

judges.  

 

In recognition that these multiple-judge complaints are virtually always meritless, the 

judicial council is given discretion to determine: (1) whether it is necessary, appropriate, and in 

the interest of sound judicial administration to permit the chief judge to dispose of a complaint 

where it would otherwise be impossible for any active circuit judge in the circuit to act, and 

(2) whether it is necessary, appropriate, and in the interest of sound judicial administration, after 

appropriate findings as to need and justification are made, to permit subject judges of the judicial 

council to participate in the disposition of a petition for review where it would otherwise be 

impossible to obtain a quorum.  

 

Applying a rule of necessity in these situations is consistent with the appearance of 

justice. See, e.g., In re Complaint of Doe, 2 F.3d 308 (8th Cir. Jud. Council 1993) (invoking the 

rule of necessity); In re Complaint of Judicial Misconduct, No. 91-80464 (9th Cir. Jud. Council 
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1992) (same). There is no unfairness in permitting the chief judge to dispose of a patently 

insubstantial complaint that names all active circuit judges in the circuit.  

 

Similarly, there is no unfairness in permitting subject judges, in these circumstances, to 

participate in the review of the chief judge=s dismissal of an insubstantial complaint. The 

remaining option is to assign the matter to another body. Among other alternatives, the judicial 

council may request a transfer of the petition under Rule 26. Given the administrative 

inconvenience and delay involved in these alternatives, it is desirable to request a transfer only if 

the judicial council determines that the petition for review is substantial enough to warrant such 

action. 

 

In the unlikely event that a quorum of the judicial council cannot be obtained to consider 

the report of a special committee, it would normally be necessary to request a transfer under Rule 

26. 

 

Rule 25(h) recognizes that the jurisdictional statement of the Committee on Judicial 

Conduct and Disability contemplates consultation between members of the Committee and 

judicial participants in proceedings under the Act and these Rules. Such consultation should not 

automatically preclude participation by a member in that proceeding. 

 

26. Transfer to Another Judicial Council 

In exceptional circumstances, the chief judge or the judicial council may ask the Chief 

Justice to transfer a proceeding based on a complaint identified under Rule 5 or filed under 

Rule 6 to the judicial council of another circuit. The request for a transfer may be made at 

any stage of the proceeding before a reference to the Judicial Conference under Rule 

20(b)(1)(C) or 20(b)(2) or a petition for review is filed under Rule 22. Upon receiving such a 

request, the Chief Justice may refuse the request or select the transferee judicial council, 

which may then exercise the powers of a judicial council under these Rules. 

 

Commentary on Rule 26 

 

Rule 26 is new; it implements the Breyer Committee=s recommended use of transfers. 

Breyer Committee Report, 239 F.R.D. at 214B15. 

 

Rule 26 authorizes the transfer of a complaint proceeding to another judicial council 

selected by the Chief Justice. Such transfers may be appropriate, for example, in the case of a 

serious complaint where there are multiple disqualifications among the original judicial council, 

where the issues are highly visible and a local disposition may weaken public confidence in the 

process, where internal tensions arising in the council as a result of the complaint render 

disposition by a less involved council appropriate, or where a complaint calls into question 

policies or governance of the home court of appeals. The power to effect a transfer is lodged in 

the Chief Justice to avoid disputes in a judicial council over where to transfer a sensitive matter 

and to ensure that the transferee council accepts the matter. 
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Upon receipt of a transferred proceeding, the transferee judicial council shall determine 

the proper stage at which to begin consideration of the complaintCfor example, reference to the 

transferee chief judge, appointment of a special committee, etc. 

 

27. Withdrawal of Complaint or Petition for Review 

(a) Complaint Pending Before Chief Judge. With the chief judge=s consent, the 

complainant may withdraw a complaint that is before the chief judge for a decision 

under Rule 11. The withdrawal of a complaint will not prevent the chief judge from 

identifying or having to identify a complaint under Rule 5 based on the withdrawn 

complaint. 

(b) Complaint Pending Before Special Committee or Judicial Council. After a 

complaint has been referred to the special committee for investigation and before 

the committee files its report, the complainant may withdraw the complaint only 

with the consent of both the subject judge and either the special committee or the 

judicial council. 

(c) Petition for Review. A petition for review addressed to the judicial council under 

Rule 18, or the Committee on Judicial Conduct and Disability under Rule 22, may 

be withdrawn if no action on the petition has been taken. 

 

Commentary on Rule 27 

 

Rule 27 is adapted from the Illustrative Rules and treats the complaint proceeding, once 

begun, as a matter of public business rather than as the property of the complainant. Accordingly, 

the chief judge or the judicial council remains responsible for addressing any complaint under 

the Act, even a complaint that has been formally withdrawn by the complainant.  

 

Under subsection (a), a complaint pending before the chief judge may be withdrawn if 

the chief judge consents. Where the complaint clearly lacked merit, the chief judge may 

accordingly be saved the burden of preparing a formal order and supporting memorandum. 

However, the chief judge may, or be obligated under Rule 5, to identify a complaint based on 

allegations in a withdrawn complaint. 

 

If the chief judge appoints a special committee, Rule 27(b) provides that the complaint 

may be withdrawn only with the consent of both the body before which it is pending (the special 

committee or the judicial council) and the subject judge. Once a complaint has reached the stage 

of appointment of a special committee, a resolution of the issues may be necessary to preserve 

public confidence. Moreover, the subject judge is given the right to insist that the matter be 

resolved on the merits, thereby eliminating any ambiguity that might remain if the proceeding 

were terminated by withdrawal of the complaint. 
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With regard to all petitions for review, Rule 27(c) grants the petitioner unrestricted 

authority to withdraw the petition. It is thought that the public=s interest in the proceeding is 

adequately protected, because there will necessarily have been a decision by the chief judge and 

often by the judicial council as well in such a case. 

 

28. Availability of Rules and Forms 

These Rules and copies of the complaint form as provided in Rule 6(a) must be available 

without charge in the office of the circuit clerk of each court of appeals, district court, 

bankruptcy court, or other federal court whose judges are subject to the Act. Each court 

must also make these Rules, the complaint form, and complaint-filing instructions available 

on the court=s website, or provide an Internet link to these items on the appropriate court 

of appeals website or on www.uscourts.gov. 

 

29. Effective Date 

These Rules will become effective 30 days after promulgation by the Judicial Conference of 

the United States.  
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Exhibit II
Judicial Twilight Zone (with “Smoking Gun”).

The “Smoking Gun” is on 1,℘ 12–13 (JCApx 905,℘ 916–917).

This is the final form of Exhibit B.b.
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Judicial Twilight Zone
Hypothetical Reality Of Judicial Perjury

[I]・Hypothesis

The American Federal judiciary is widely regarded as populated by a powerful 
and “all-but-infallible” cabal of super-beings — in the sense that they collectively 
steward the country’s legal business professionally and “perfectly” (never making 
uncorrected mistakes, at least not in the “procedural” sense) — largely due to the 
judicial system’s “due process” protection, and rigorous practice of self-policing via 
a robust appellate overview program.

Does this view admit of any serious limitations or reservations?  What is the 
“worst-case scenario”?

For the sake of argument let’s suppose, “hypothetically speaking,” that a Dis-
trict Judge sitting in judgment over a civil action (on any topic; the facts are not im-
portant), were to grant Defendant’s Motion for Summary Judgment (the final pre-
trial step before trial), “paraphrasing” her Opinion as follows (“Smoking Gun”):

At Summary Judgment stage, the Court is strictly required, by law 
and by judicial rule, to blindly credit (“believe”) the Plaintiff/non-
movant’s “story” as “true”: to view  all purported/alleged “facts” 
(“events,” “transactions,” “happenings”) in the light most favor-
able to the Plaintiff,  resolving all  disagreements and inferences 
therefrom to Plaintiff’s benefit.  But arbitrarily, in this case, we 
completely ignore Plaintiff’s story, and inexplicably accept Defen-
dant/movant’s biased story as “true.”  On the basis of that known-
falsification, we find no laws were broken, so the case is dismissed.

Of course such a “smoking gun” would “never, ever” happen in the real world, 
because it’s so wildly self-contradictory and seemingly “illegal” — it would amount 
to “judicial falsification of the facts,” “fraud upon the court” (by a judge), etc.  For, 
as correctly stated in the Opinion’s first sentence, courts are indeed absolutely 
bound (by law and rule) at Summary Judgment to automatically  credit the non-
movant’s PSOF (Plaintiff’s Statement of Facts) — never elevating movant’s DSOF 
(Defendant’s Statement of Facts) over PSOF: the PSOF always trumps the DSOF. 
That’s because it’s the jury’s job to “find the facts,” not the judge’s; the judge’s job 
is instead to make “conclusions of law” based upon the facts found by the jury. 
And judges would “never, ever” abridge that sacred duty.

Or would they?  What’s to stop judges from “going rogue”?

In this essay, we hypothesize that the paraphrased Opinion supra is written by 
the District Judge (perhaps on her “worst day,” or perhaps she was bribed by the 
Defendant,  who  knows?),  and  we ask  the  question:  “What  recourse  would  the 
Plaintiff then have?”
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[II]・Appeal

Well, the “natural” reaction is to take an appeal, of course.  An appeal, to a 
panel of three judges, is guaranteed “as-of-right” in the Federal Courts.  The Appel-
late Court’s Standard of Review at Summary Judgment is (again by law and rule) 
de novo (also known as “plenary”) — that is, the panel looks at the whole case 
afresh, owing no deference to the District Judge’s Opinion.  And, the panel must 
also adhere to the same Summary Judgment tenet as the District Court, of “draw-
ing all disputes of fact in favor of nonmovant, never the movant.”  Thus, even if 
such an Opinion were somehow “mistakenly” rendered by the District Judge, the 
collaborative investigation of three “wise” judges “must obviously” detect the er-
ror, and correct it.

But we’re exploring worst-case scenarios in this essay.  So let’s hypothesize 
that the appellate panel affirms the District Court’s dismissal, for the “same rea-
sons” as the District Judge (that is, accepting same falsified facts).  Now what?

[III]・Higher Appeals; Constitutional Rights

As opposed to the initial “as-of-right” appeal (§[II] supra), further appeals are 
“discretionary” — that is, they must first survive a preliminary “petition for ap-
peal.”  Our Plaintiff attempts all available paths: (i) Petition for Rehearing by the 
same panel (which is specifically intended to correct the panel’s errors, not to re-
view the  case  itself  again);  (ii)  Petition  for  En Banc Review before  an  “entire 
bench” of appellate judges (not just the panel of three); (iii) Petition for Writ of Cer-
tiorari to the Supreme Court (in its “supervisory” capacity,  Sup.Ct.R.  10(a):1 “a 
United States court of appeals has so far departed from the accepted and usual 
course of judicial proceedings, or sanctioned such a departure by a lower court, as 
to call for an exercise of this Court’s supervisory power”); (iv) Petition for Rehear-
ing at the Supreme Court (which is designed to raise new issues not available 
when the original Writ Petition itself was filed).  Due Process;2 Equal Protection.3

Continuing  with  our  theme  of  worst-case  scenarios,  let’s  assume  that  our 
Plaintiff attempts all available appeal paths, and is rejected at every step — all 
without any explanation whatsoever.  What then?

[IV]・Judicial Misconduct

Independently  from the  primary  judicial  appellate  process  (§[II–III]  supra), 
there exists also a secondary appellate-like process within the judicial system.  This 
is the process of judicial discipline via Complaints of Judicial Misconduct (and Dis-
ability).   This (rather shadowy) path proceeds via Judicial Councils and Confer-
ences,  28 USC I 15,4 as governed by: (i) the JCDA (Judicial Conduct & Disability 
Act,  28 USC I  16);5 and (ii)  the JCDR (Rules  for  Judicial-Conduct  and Judicial-
Disability Proceedings),6 and their local analogues.7

Again, our Plaintiff files his complaints to this process, which at first glance 
seems very promising.  But as with the mainline appellate process (§[II–III] supra), 
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this disciplinary process is self-administered by presumptively-biased “brethren” 
judges, hence is a priori non-trustworthy (28 USC §144,8 28 USC   §  4559).  And, the 
process takes “forever” to run its course.  So unsurprisingly, our Plaintiff seeks out 
alternative  parallel  paths  to  pursue  while  the  Judicial  Misconduct  proceedings 
silently run their course.  Where can our Plaintiff turn next?

[V]・Civil Litigation — NOT (Judicial Immunity)

Next after appellate(-like) processes (§[II–IV]  supra), the “natural” way to re-
solve grievances in American society is via new litigation.  Sue the District Judge! 
But that’s easier said than done.

The canonical avenue for seeking redress against government officials —  42 
USC §198310 (§1 of Civil Rights Act of 1871), Civil Action for Deprivation of Rights 
— turns out to be a dead-end.  While this statute is a well-known vehicle taken by 
victims of governmental abuse (especially police brutality), it was foreclosed to our 
Plaintiff by the Supreme Court, which specifically granted absolute immunity to 
judges against any such “harassment” by their “victims”: “in any action brought 
against a judicial officer for an act or omission taken in such officer’s judicial ca-
pacity, neither  damages [Pierson v. Ray,11 386 U.S. 547–566 (1967), 553–555]℘ ℘  
nor injunctive relief [later incorporated in §1983 by Congressional statute, in 1996] 
shall be granted.”  Accord, Pulliam v. Allen,   466 U.S. 622 (1984).12

What’s left now?

[VI]・Criminal Litigation

As just seen, §[V] supra, civil action via §1983 is stymied.  But to our Plaintiff, 
it feels as if his rights have actually been violated criminally, not just civilly.  Is an 
action for  criminal public corruption a possibility?  As it turns out, this inspira-
tional insight yields remarkably fertile ground yet to be plowed (as-yet-under-ex-
plored by case law when applied to judicial misconduct).  It is this insight which 
comprises the core contribution of this essay.

But first, there’s a threshold barrier that must be surmounted.  Namely, given 
that §1983 grants judicial  civil immunity, the question arises whether any statute 
exists granting judicial criminal immunity?  Fortunately, that answer is “No.”  No-
body, in government or out, enjoys a priori immunity against criminal charges (not 
even the President).  See for example: (i) Nixon v. Fitzgerald,13 457 U.S. 731–799℘  
(1982), 766: “Even when performing a judicial function, judges and justices are℘  
subject to criminal liability;” (ii)  Mireles v. Waco,14 502 U.S. 9–15 (1991), 10ƒ1:℘ ℘  
“The Court has recognized that a judge is not absolutely immune from criminal lia-
bility.”

The underbrush now being cleared for exploration of criminal action, we dis-
cover that the following laws in toto support more-than-viable causes-of-action in 
the worst-case scenario we posit.†

†・ For the sake of simplicity and clarity in this essay, the “quotations” are (faithful)  paraphrases, 
supplied with references (internet hyperlinks, “live” in PDF, and in endnotes) to the literal text.
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[VI.i]・18 USC §151915 — Obstruction Of Justice: 
Falsification Of Records; Concealment; Cover-Up

Whoever knowingly conceals, covers up, falsifies, or makes a false 
entry in any document with the intent to impede, obstruct, or influ-
ence  the  investigation  or  proper  administration  of  any  matter 
within the jurisdiction of any department or agency of the United 
States, or in relation to or contemplation of any such matter, shall 
be fined under this  title,  imprisoned not more than 20 years,  or 
both.

Originally, §1519 was passed by Congress into law as part of the Sarbanes-Ox-
ley Act (“SOX”), enacted in 2002, and incorporated into 18 USC   I   73,16 “Obstruc-
tion of Justice.”  While SOX overall is generally thought-of in terms of  corporate 
wrong-doing (fraud, corruption), §1519 itself is intended to have a broader scope, 
and has no such restriction.

In our Plaintiff’s case, the judges have obviously “falsified/concealed/covered-
up the record” (various terms are used widely, more-or-less synonymously, with 
“concealment,” such as cover-up,17 whitewash,18 and misprision19).  Namely: (i) the 
District Judge falsified  the District Court’s Opinion (by falsely allowing DSOF to 
trump PSOF, contrary to law and rule); and then (ii) all subsequent judges blindly 
swallowed/concealed/covered-up  that  falsified Opinion,  despite  knowing full-well 
its falsity (as Plaintiff pointed out expressly to them!).  The District Judge is directly 
guilty of falsification (namely, she wrote her false Opinion), by virtue of her original 
jurisdiction; but the panel judges are also directly guilty, by virtue of their own in-
dependent de novo review.  The panel and en banc judges are obviously indirectly 
guilty of falsification via concealment/cover-up.

However, for three of §1519’s provisions, it is not immediately obvious whether 
our Plaintiff’s case satisfies them, and so these require further analysis.  These are 
(all considered in the special context of §1519):

● “(Federal) investigation” — Does this mean only “FBI-style” investigations, 

or does it also apply to “court proceedings”?

● “Jurisdiction” — Does this encompass “judicial jurisdiction” in the sense of 
the judicial system?

● “Department/agency”  —  These  terms  are  rather  context-sensitive,  not 

hard-coded universally-well-defined terms-of-art/law.  Are the “courts” in-
cluded within the ambit of “departments/agencies”?

Fortunately for our Plaintiff, these questions were all definitively resolved in 
Plaintiff’s favor by the recent controversial (“a-fish-is-not-a-tangible-object”) case 
of Yates v. U.S.,20 574 U.S.                 , №13-7451 (2015), Ginsburg’s decision 18, 13ƒ5,℘ ℘  
Kagan’s dissent 10:℘

Section 1519 covers conduct intended to impede any federal inves-
tigation or proceeding.  It is meant to do away with the distinc-
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tions between court proceedings, investigations, and other gov-
ernment inquiries, regardless of their title.  The intent of the pro-
vision is simple: people should not be destroying, altering, or fal-
sifying documents to obstruct any government function.  This in-
cludes any proceeding before a judge or court of the United States, 
and prohibits tampering with evidence in federal litigation between 
private parties.

[VI.ii]・18 USC §421 — Misprision Of Felony

Whoever, having knowledge of the actual commission of a felony, 
conceals and does not as soon as possible make known the same to 
some judge or other person in civil or military authority under the 
United  States,  shall  be  fined  under  this  title  or  imprisoned  not 
more than three years, or both.

See generally: (i) Christopher Mark Curenton,  The Past, Present, and Future 
of 18 U.S.C. §4: An Exploration of the Federal Misprision Statute,22 Alabama Law 
Review,  vol.  55,  Issue 1,  183–192 (2003–2004℘ );  (ii)  U.S.  v.    Osvaldo    Caraballo-
r  odriguez,23 480 F.3d ℘62–88 (1st Cir. 2007).

A misprision of felony charge is especially appropriate against a person placed 
in a special position of trust/responsibility (such as a judge), and may be referred 
to as “misfeasance/malfeasance in public office.”

In the U.S. today, misprision of felony is uniformly construed to require that 
the  accused  take  some  “positive/active/affirmative  step”  (beyond  mere 
“negative/passive silence”) to conceal the felony.  In our Plaintiff’s case, that’s true 
of all reviewing authorities (appellate panel and higher, individually and/or collec-
tively),  all  of  whom were fully briefed about the District Judge’s falsification of 
facts felony (18 USC §1519, §[VI.i] supra), but deliberately lied by producing (false) 
documentation (official court filings), thereby positively concealing/refusing-to-rec-
ognize/refusing-to-“make-known” the felony.

Note that judicial ethics even requires judges to report any judicial miscon-
duct  (much less  criminal  activity  (Code  of  Conduct  for  United  States  Judges,24 
Canon 3(B)(5)):

A judge should take appropriate action upon learning of reliable 
evidence indicating the likelihood that a judge’s conduct contra-
vened this Code or a lawyer violated applicable rules of professional 
conduct.

[VI.iii]・18 USC §150325, §150526 — “Omnibus Clauses”:27 
Obstruction Of Justice Or Proceedings

Whoever  corruptly  influences  (or  endeavors  to  influence),  ob-
structs, or impedes the due and proper administration of justice/
law under which any pending proceeding before any court, depart-
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ment or agency of the United States, shall be fined under this title, 
imprisoned not more than 5 (or 10) years or, or both.

Here,  “corruptly”  is  defined  (at  least  for  purposes  of  §1505)  by  18  USC 
§1515(b):28 “Acting with an improper purpose, including making a false or mislead-
ing statement, concealing or altering information.”

For “department or agency,” see the discussion of §1519 (§[VI.i] supra).

[VI.iv]・18 U  SC §24229 — Deprivation Of Rights Under Color 
Of Law

Whoever, under color of any law or custom, willfully subjects any 
person to the deprivation of any rights, privileges, or immunities 
secured  or  protected  by  the  Constitution  or  laws  of  the  United 
States, shall be fined under this title or imprisoned not more than 
one year, or both.

This law is the criminal counterpart to the civil §1983 (§[V] supra).

“Color of law” refers to operations taken under the superficial appearance of 
legal power/authority (such as official acts committed by a judge “from the bench” 
within their jurisdiction), but which may in fact be in violation of the law.

[VI.v]・28 USC §4  5330 — Judicial Oath Of Office

I, <name>, do solemnly swear (or affirm) that I will administer jus-
tice without respect to persons, and do equal right to everyone, and 
that I will faithfully and impartially discharge and perform all the 
duties incumbent upon me under the Constitution and laws of the 
United States.  So help me God.

Anent, we recall two Constitutional provisions:

We the People of the United States, in Order to … establish Justice 
[which includes Truth] … — U.S. Const. Preamble.31

All executive and judicial Officers, both of the United States and of 
the  several  States,  shall  be  bound  by  Oath  or  Affirmation  [i.e., 
Promise], to support this Constitution [esp. law (Art. III), which in-
corporates the doctrine of stare decisis32] … — U.S. Cons  33t. Art VI.

[VI.vi]・5 USC §  333134 — Civil Service Oath Of Office

I, <name>, do solemnly swear (or affirm) that I will support and de-
fend the Constitution of the United States;  that  I  will  bear true 
faith and allegiance to the same; and that I will well and faithfully 
discharge the duties of the office on which I am about to enter.  So 
help me God.
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Judges must take both the judicial oath (§453, §[VI.v] supra) and this civil ser-
vice oath (§3331, §[VI.vi] supra).

[VI.vii]・18 USC §1621-162335 — Perjury (Lying Under 
Oath); Subornation; False Declarations Before Court

Whoever, having taken an oath that he will testify, declare, depose, 
or certify truly, or that any written testimony, declaration, deposi-
tion, or certificate by him subscribed, is true, willfully and contrary 
to such oath states  or  subscribes  any material  matter  which he 
does not believe to be true, is guilty of perjury and shall be fined 
under this title or imprisoned not more than five years, or both.

Whoever procures another to commit any perjury is guilty of subor-
nation of perjury, and shall be fined under this title or imprisoned 
not more than five years, or both.

Whoever under oath in any proceeding before or ancillary to any 
court of the United States knowingly makes any false material dec-
laration or makes or uses any other information, including any pa-
per, document or  record, knowing the same to contain any false 
material declaration, shall be fined under this title or imprisoned 
not more than five years, or both.

Judges/justices are, of course, always subject to both of their oaths, §453 and 
§3331 (§[VI.v–VI.vi]  supra), when on the bench (acting in a judicial capacity).  By 
“oath” is meant a personal promise to deity and government/Constitution, as a sa-
cred sign of solemn veracity, developed over time by various cultures as a symbolic 
concept in legal practice — namely, willful violation of oath (lying about the duties 
one has promised-to under oath) subjects the false promisor to the crime of per-
jury.

[VI.viii]・18 USC §100136 — False Statements Or Entries 
(Oath/Swearing Not Required)

Whoever,  in  any  matter  within  the  jurisdiction  of  the  judicial 
branch of the Government of the United States, knowingly and will-
fully — (1) falsifies, conceals, or covers up by any trick, scheme, or 
device a material fact; (2) makes any materially false, fictitious, or 
fraudulent statement or representation; or (3) makes or uses any 
false writing or document knowing the same to contain any materi-
ally false,  fictitious,  or fraudulent statement or entry — shall be 
fined under this title, imprisoned not more than 5 years.

[VI.ix]・5 USC §7311(1-2);37 5 USC §3333;38 18 USC §1918(1-
2)39 — Loyalty; Affidavit Of Loyalty; Disloyalty

An individual may not accept or hold a position in the Government 
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of the United States if he — (1) advocates the overthrow of our con-
stitutional form of government; (2) is a member of an organization 
that he knows advocates the overthrow of our constitutional form 
of government.

An individual who accepts office or employment in the Government 
of the United States shall execute an affidavit that his acceptance 
and holding of  the office or employment will  not violate section 
7311 of this title.

Whoever violates the provision of section 7311 of title 5, if he — (1) 
advocates the overthrow of our constitutional form of government; 
or (2) is a member of an organization that he knows advocates the 
overthrow  of  our  constitutional  form of  government  —  shall  be 
fined under this title or imprisoned not more than one year and a 
day, or both.

The  “overthrow of  our  constitutional  form of  government”  involved  in  our 
Plaintiff’s  case refers to  “dissing”  (disregard/dismiss/disagree/disrespect/dissem-
ble) the Judicial Branch as an institution (corruption of one-third of our constitu-
tional form of government, entrusted by Const. Art. III40 with the administration/in-
terpretation of law in the United States).

The “organization” involved in our Plaintiff’s case refers to the collection of 
judges who are like-minded with the judges involved in the case.  (“Like-minded-
ness” is is also the hallmark of conspiracy, §[VI.x] infra.)

[VI.x]・18 USC §37141 — Conspiracy

If two or more persons conspire to commit any offense against the 
United States or any agency thereof in any manner or for any pur-
pose, and one or more of such persons do any act to effect the ob-
ject of the conspiracy, each shall be fined under this title or impris-
oned not more than five years, or both.

The appellate panel and en banc court clearly satisfy the “two or more” crite-
rion.  But so does the district court, according to the next paragraph.

Conspiracy (successful or not) does not require written/spoken/express/formal 
“agreement.”  Nor does it require all-to-all consent.  Nor does it even require co-
conspirators’ knowledge of one-another’s identity or quantity.  Mere “like-minded-
ness” suffices (U.S. v. Monroe,42 73 F.3d 129–133, 7℘ th Cir. (1995), 132): “All that℘  
is required is that a participant know of the others’ existence and their activities to 
further the conspiracy.”  Neither repentance nor restitution limits liability.

[VI.xi]・18 USC §134143(134644) —  Honest-Services Fraud 
(Perhaps/Probably NOT)

Whoever, having devised or intending to devise any scheme or arti-
fice to defraud by means of false or fraudulent pretenses, represen-
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tations, shall be fined not more than $1,000,000 or imprisoned not 
more than 30 years, or both.

Here, the term “scheme or artifice to defraud” includes a scheme 
or artifice to deprive another of the intangible right of honest ser-
vices.

While §1341(1346) has been been called federal prosecutors’ “weapon of mass 
discretion”  in  the  war  against  both  white-collar  and  public-sector  corruption 
(Nicholas  J.  Wagoner,  Honest-Services  Fraud:  The  Supreme  Court  Defuses  the  
Government’s Weapon of Mass D  iscretion in Skilling v. United States,45 South Texas 
Law Review, Vol. 51, №4, 1087–1142℘ ), recent narrow interpretation has tended to 
limit  its  scope,  on  the  basis  of  a  “void-for-vagueness”  due-process  doctrine 
(Skilling  v.  U.S.,46 561  U.S.  358–464  (2010),  404).   For  that  reason  (only),℘ ℘  
§1341(1346) may not be applicable to our Plaintiff’s case.

[VI.xii]・18 USC §2381,47238248 — Treason; Misprision

Whoever, owing allegiance to the United States, adheres to their 
enemies (or conceals knowledge of others doing so), is guilty of 
treason and shall suffer death, or shall be imprisoned not less than 
five years and fined under this title but not less than $10,000; and 
shall be incapable of holding any office under the United States.

Federal  (i)  judges/justices  (trusted  agents  owing  allegiance  to  the  United 
States), engaged in (ii) widespread (iii) conspiracy to (iv) disloyally (v) betray the 
Constitution, by (vi) obstructing justice, (vii) violating their oaths of office, (viii) 
committing perjury (falsifying documents), and (ix) depriving innocent citizens of 
their rights, (x) within the scope of their official duties — all proven by our Plaintiff 
beyond shadow of doubt — are certainly not “friends” of the United States.  They 
are “enemies” to the very concept of America.

But, is a charge of treason appropriate, or is it hyperbolical (given that we’re 
not talking here about national security, spying, espionage, sedition, etc.)?  Since 
the Constitution went into effect, fewer than forty federal cases of treason have 
been prosecuted.  The earliest example (the case of Benedict Arnold’s collabora-
tion with the British occurred during the Revolutionary War, before the Constitu-
tion was written) involved the  Whiskey Rebellion49 (resisting taxation on distilled 
spirits); some were convicted, all were pardoned.  The most famous example in-
volved Arron Burr,50 charged with proposing the idea of stealing land in the Louisi-
ana Purchase; he was acquitted.

Is a widespread conspiracy of false/corrupt judges on a par with these and 
other historical examples?  Res Ipsa Loquitur (“the thing speaks for itself”).51

[VI.xiii]・18 USC §3282(a)52 — Statute Of Limitations

No person shall be prosecuted, tried, or punished unless the indict-
ment is found or the information is instituted within five years next 
after such offense shall have been committed.
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[VI.xiv]・No (Criminal) Immunity; Strict (Criminal) Liability 
(Owen/Thayer Principle)

As we know (§[V,VI] supra), nobody enjoys (“as-of-right”)-immunity from crimi-
nal liability.   This principle is often encountered as a “strict (criminal) liability” 
meme, attributed to Owen v. City of Independence,53 445 U.S. 622–683 (1980) (in℘  
the context of municipal government), and articulated “something like” this (para-
phrase, based largely on Owen 641, and cited therein as “the Thayer principle”):℘

Government cannot disavow (criminal) liability for injuries it has 
begotten, whether based on bad faith or good.  Government actors 
(individual or collective) enjoy no immunity from liability, when vio-
lating (criminal) laws.  For they are deemed to know the law (can-
not pretend “ignorance of law”).

“Strict/absolute (criminal) liability” here means no (criminal) immunity, regard-
less of intent,  scienter,  mens rea, “moral blameworthiness,” bad/good faith, inno-
cent error, etc.  Owen involved (civil) liability under §1983 (§[V]  supra), but at a 
time  (1980)  prior  to  that  statute’s  incorporation  (in  1996)  of  Congress’s  anti-
Owen/Thayer special judicial (civil) immunity clause.

[VI.xv]・FRCP 60(b)(6)54 — Relief From Judgment Or Order

So what?  Even if wayward judges could to be found officially guilty of any of 
the  preceding criminal  acts,  how would  that  redound to  the Plaintiff’s  benefit, 
given that the Plaintiff’s original case had been “deep-sixed” long before (including 
rejection by the Supreme Court), hence was presumptively beyond resurrection, in 
the interests of “judicial finality”?

Answer: Life may be good anyway.  “Finality,” it turns out, is never truly final. 
As contemplated and accommodated by the Federal Rules of Civil Procedure, FRCP 
60(b)(6) (“Grounds for Relief from a Final Judgment, Order, or Proceeding”):

On motion and just terms, the court may relieve a party or its legal 
representative from a final judgment, order, or proceeding for any 
reason that justifies relief.

“We have consistently ruled that the interest in finality of litigation must yield 
where the interests of justice would make unfair the strict application of our rules” 
—  United States v.  Ohio  Power Co.,55 353 U.S.  98–110 (1957),  99.   (See also℘  
Aaron-Andrew P. Bruhl, W  hen     Is   F  inali  t  y   … F  inal  ?    Rehearing and Resurrection in 
the   Supreme Court,56 The Journal of Appellate Practice and Process, Vol. 12, No. I 
(Spring 2011).)

[VII]・Catch-22: Executive & Legislative 
Stonewall

But wait!  Amazingly enough, we’re not done even yet!  In any “just world,” 
thanks to the criminal analysis §[VI.i–VI.xv]  supra, the judges would be tried and 
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convicted, and that would be the end of our story.  But given the exigencies of the 
“real world,” there is no justice.

For it turns out that our Plaintiff can’t even file criminal charges against the  
judges!

He should be able to, of course.  But every responsible authority he turns to 
(FBI, Department of Justice, U.S. Representatives, Senators, even the President) 
throws up an impenetrable stonewall, the instant he mentions “criminal charges 
against judges.”  For, not only do they refuse to conduct an investigation (even a 
sham one), they actually refuse to accept receipt of his criminal complaints (never 
acknowledging written submissions, and even refusing to “hear” him in phone calls 
or face-to-face discussions)!

In other words, not only the Judicial Branch, but also the Executive and Leg-
islative Branches too, are “in on” the conspiracy (§[VI.x] supra).  So you can forget 
about separation-of-powers checks-and-balances.  You really can’t fight city hall.

[VIII]・Pro Se

Oh, yes, there’s one more little problem our Plaintiff encounters.  As soon as 
the District Judge files her (false) Opinion,  the Plaintiff’s lawyers start balking: 
they refuse to expressly tell the judges they made mistakes (namely, “PSOF-Exclu-
sion,” falsely elevating DSOF over PSOF).  Their reason?  “Fear of speaking truth 
to power” (retaliation/retribution by the judges).

That means the Plaintiff (who has no legal training) is forced to proceed “pro 
se,” that is, he must self-represent himself in further court proceedings.  A distinct 
disadvantage, since the Courts now know they can “railroad” him (because of the 
technical difficulty of law, the only people who can understand the case are lawyers 
and judges, all of whom are already “in on” the conspiracy)!

[IX]・Conclusions

Yes — It’s theoretically possible to bring corrupt judges to bay, under our ideal 
form of government.

No — It’s not  practically possible, under our current  actual government in 
power.

Unless … The Plaintiff can tap into some new (non-governmental) paradigm. 
As we’ve seen recently the world over, the only remaining possibility is “mass in-
surrection” via “Brandeis sunlight”‡,57 (publicity), focusing widespread attention on 
the situation, hoping to “shame” the government into upholding the Constitution 
and its ideals.  Internet/social media anyone?

‡・ “‘The Duty of Publicity’: I have talked about the wickedness of people shielding wrongdoers and 
passing them off (or allowing them to pass themselves off) as honest men.  If the broad light of day 
could be let in upon men’s actions, it would purify them as the sun disinfects.  You see my idea; I  
leave you to straighten out and complete that sentence.”

〈 11 / 14 〉

JCApx [ 941 / 1149 ]

https://books.google.com/books?id=Q7bviBd4w18C&pg=PA100&lpg=PA100&dq=brandeis+wickedness+of+people+shielding+wrongdoers&source=bl&ots=Ibx5mKGNv6&sig=iAE0YmZXYOhgPIVJ7xGmvKAuvHQ&hl=en&sa=X&ved=0ahUKEwj-89vm1IzRAhUE1CYKHZvJCUsQ6AEIKTAD#v=onepage&q&f=false


[X]・Reality

This essay is not restricted to any individual case — it applies generally, to 
American Justice Writ Large.  Nevertheless as the reader will have conjectured, 
“hypothetical” paraphrased cases as envisioned here (§[I], supra) do in fact exist in 
“reality.”  Tuvell v. IBM (D.Mass. №13-11292; 1st Cir. №15-1914; Sup.Ct. №16-343; 
1st Cir. Judicial Council №01-16-90036,01-16-90041); full details in ZIP archive file, 
available  for  free  anonymous  download  at  https://  www.dropbox.com/  s/  
v7s4inzzjc06u4v/  SupCt%3D  16-343.zip?dl=0 (or equivalently, http://  bit.ly/  2gFjPx1).

SMOKING GUN:
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brandeis%  20letter%  20feb%  2026%  201891&  f=  false).   Twenty-two  years  later,  Brandeis  elabo-
rated upon this idea in Harper’s Weekly, Dec. 20, 1913, 10–13, ℘ Other People’s Money, Chapter  
V: What Publicity Can Do (http://  3197d6d14b5f19f2f440-5e13d29c4c016cf96cbbfd197c579b45.  
r81.  cf1.  rackcdn.  com/  collection/  papers/  1910/  1913_  12_  20_  What_  Publicity_  Ca.pdf),  beginning 
with the more famous rendition: “Publicity is justly commended as a remedy for social and in-
dustrial diseases.  Sunlight is said to be the best of disinfectants; electric light the most efficient  
policeman.”

〈 14 / 14 〉

JCApx [ 944 / 1149 ]

https://www.justice.gov/%E2%80%8Busam/%E2%80%8Bcriminal-resource-manual-1727-protection-government-processes-omnibus-clause-18-usc-1505
https://www.justice.gov/%E2%80%8Busam/%E2%80%8Bcriminal-resource-manual-1727-protection-government-processes-omnibus-clause-18-usc-1505
http://3197d6d14b5f19f2f440-5e13d29c4c016cf96cbbfd197c579b45.r81.cf1.rackcdn.com/collection/papers/1910/1913_12_20_What_Publicity_Ca.pdf
http://3197d6d14b5f19f2f440-5e13d29c4c016cf96cbbfd197c579b45.r81.cf1.rackcdn.com/collection/papers/1910/1913_12_20_What_Publicity_Ca.pdf
https://books.google.com/books?id=Q7bviBd4w18C&pg=PA100&dq=brandeis+letter+feb+26+1891&hl=en&sa=X&ved=0ahUKEwij_bCOmqPRAhXBSyYKHUxjC90Q6AEIHDAA#v=onepage&q=brandeis%20letter%20feb%2026%201891&f=false
https://books.google.com/books?id=Q7bviBd4w18C&pg=PA100&dq=brandeis+letter+feb+26+1891&hl=en&sa=X&ved=0ahUKEwij_bCOmqPRAhXBSyYKHUxjC90Q6AEIHDAA#v=onepage&q=brandeis%20letter%20feb%2026%201891&f=false
https://books.google.com/books?id=Q7bviBd4w18C&pg=PA100&dq=brandeis+letter+feb+26+1891&hl=en&sa=X&ved=0ahUKEwij_bCOmqPRAhXBSyYKHUxjC90Q6AEIHDAA#v=onepage&q=brandeis%20letter%20feb%2026%201891&f=false
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2026281
https://supreme.justia.com/cases/federal/us/353/98/case.html
https://www.law.cornell.edu/rules/frcp/rule_60
https://supreme.justia.com/cases/federal/us/445/622/case.html
https://www.law.cornell.edu/uscode/text/18/3282
https://en.wikipedia.org/wiki/Aaron_Burr
https://en.wikipedia.org/wiki/Whiskey_Rebellion
https://www.law.cornell.edu/uscode/text/18/2382
https://www.law.cornell.edu/uscode/text/18/2381
https://www.supremecourt.gov/opinions/09pdf/08-1394.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1734551
https://www.law.cornell.edu/uscode/text/18/1346
https://www.law.cornell.edu/uscode/text/18/1341
https://casetext.com/case/us-v-monroe-13
https://www.law.cornell.edu/uscode/text/18/371
https://www.law.cornell.edu/constitution/articleiii
https://www.law.cornell.edu/uscode/text/18/1918
https://www.law.cornell.edu/uscode/text/5/3333
https://www.law.cornell.edu/uscode/text/5/7311
https://www.law.cornell.edu/uscode/text/18/1001
https://www.law.cornell.edu/uscode/text/18/part-I/chapter-79
https://www.law.cornell.edu/uscode/text/28/3331
https://www.law.cornell.edu/constitution/articlevi
https://www.law.cornell.edu/anncon/html/art3frag32_user.html
https://www.law.cornell.edu/constitution/preamble
https://www.law.cornell.edu/uscode/text/28/453
https://www.law.cornell.edu/uscode/text/18/242
https://www.law.cornell.edu/uscode/text/18/1515
https://fas.org/sgp/crs/misc/RL34303.pdf


Exhibit JJ
Criminal Complaint Form (AO91).

This is the final form of the AO91 in Exhibit DD.a.
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AO 91 (Rev. 11/11)   Criminal Complaint

UNITED STATES DISTRICT COURT
for the

__________ District of __________

United States of America )

)

)

)

)

)

)

v.

Case No.

Defendant(s)

CRIMINAL COMPLAINT

I, the complainant in this case, state that the following is true to the best of my knowledge and belief.

On or about the date(s) of in the county of in the

District of , the defendant(s) violated:

Code Section Offense Description

This criminal complaint is based on these facts: 

’ Continued on the attached sheet.

Complainant’s signature

Printed name and title

Sworn to before me and signed in my presence.

Date:
Judge’s signature

City and state:
Printed name and title

            District of Massachusetts

Judges/Justices: Casper (1st Cir. District Court,
D.Mass.); Torruella, Lynch, Thompson, Howard,

Kayatta (1st Cir. Court of Appeals); Roberts,
Kennedy, Thomas, Ginsburg, Breyer, Alito,

Sotomayor, Kagan (U.S. Supreme Court); unnamed/
unknown others (not necessarily all judges)

July 6/7, 2015, continuing to present Suffolk

(N/A) Massachusetts

18 USC §1519,1503,1505
18 USC §4
18 USC §242
28 USC §453; 5 USC §3331
18 USC §1621–1623,1001
5 USC §7311(1–2),3333;
    18 USC §1918(1–2)
18 USC §371
18 USC §2381,2382

Obstruction of Justice: Falsification of Records and of Proceedings
Misprision of Felony (Concealment, Cover-Up, Whitewash)
Deprivation of Rights Under Color of Law
Violation of Judicial and Civil Service Oaths of Office
Perjury; Subornation of Perjury; False Declarations before Court or Fed. Govt.
Disloyalty

Conspiracy
Treason; Misprision of Treason

This concerns the case Tuvell v. IBM (District #13-11292-DJC; Appeal #15-1914; Sup.Ct #16-343; Judicial Misconduct
Complaints to Judicial Council #01-16-90036,01-16-90041).  Judge Casper LIED, FALSIFYING ALL THE FACTS OF
THE CASE.  She issued her FALSE Opinion on July 6, 2015 (Judgment issued July 7, 2015), FALSELY dismissing the
case at summary judgment stage; the appellate court subsequently FALSELY affirmed and denied rehearing; the
Supreme Court subsequently FALSELY denied Petition for Writ of Certiorari and denied rehearing.  All these FALSE
acts were KNOWN FALSE AT THE TIME to all judges/ justices, thereby violating the laws listed above.

✔
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Exhibit KK
Criminal Felony Statutes.

Exhibit KK.a Obstruction  of  Justice;  Falsification  of 
Records  and  Proceedings  (18  USC  §1503,
1505,1515,1519).

Exhibit KK.b Misprision  of  Felony  (Concealment,  Cover-
Up, Whitewash) (18 USC §4).

Exhibit KK.c Deprivation of Rights Under Color of Law (18 
USC §242).

Exhibit KK.d Violation of Civil Service and Judicial Oaths 
of Office (5 USC §3331; 28 USC §453).

Exhibit KK.e Perjury; Subornation of Perjury; False Decla-
rations before Court or Federal Government 
(18  USC §1001,1621–1623).

Exhibit KK.f Disloyalty  (5  USC  §3333,7311;  18  USC 
§1918).

Exhibit KK.g Conspiracy (18 USC §371).

Exhibit KK.h Treason;  Misprision  of  Treason  (18  USC 
§2381,2382).

These are the “definitive-source” versions of criminal stat-
ues quoted and/or paraphrased at several locations through-
out this JCApx.
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Exhibit KK.a
Obstruction of  Justice;   Falsification of  Records and 
Proceedings (18 USC §1503,1505,1515,1519).
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Page 368 TITLE 18—CRIMES AND CRIMINAL PROCEDURE § 1469 

98 Stat. 2779, which is classified principally to sub-

chapter V–A (§ 521 et seq.) of chapter 5 of Title 47, Tele-

communications. For complete classification of this 

Act to the Code, see Short Title of 1984 Amendment 

note set out under section 609 of Title 47 and Tables. 

§ 1469. Presumptions 

(a) In any prosecution under this chapter in 

which an element of the offense is that the mat-

ter in question was transported, shipped, or car-

ried in interstate commerce, proof, by either cir-

cumstantial or direct evidence, that such mat-

ter was produced or manufactured in one State 

and is subsequently located in another State 

shall raise a rebuttable presumption that such 

matter was transported, shipped, or carried in 

interstate commerce. 
(b) In any prosecution under this chapter in 

which an element of the offense is that the mat-

ter in question was transported, shipped, or car-

ried in foreign commerce, proof, by either cir-

cumstantial or direct evidence, that such mat-

ter was produced or manufactured outside of the 

United States and is subsequently located in the 

United States shall raise a rebuttable presump-

tion that such matter was transported, shipped, 

or carried in foreign commerce. 

(Added Pub. L. 100–690, title VII, § 7521(d), Nov. 

18, 1988, 102 Stat. 4489.) 

§ 1470. Transfer of obscene material to minors 

Whoever, using the mail or any facility or 

means of interstate or foreign commerce, know-

ingly transfers obscene matter to another indi-

vidual who has not attained the age of 16 years, 

knowing that such other individual has not at-

tained the age of 16 years, or attempts to do so, 

shall be fined under this title, imprisoned not 

more than 10 years, or both. 

(Added Pub. L. 105–314, title IV, § 401(a), Oct. 30, 

1998, 112 Stat. 2979.) 

STUDY ON LIMITING AVAILABILITY OF PORNOGRAPHY ON 

INTERNET 

Pub. L. 105–314, title IX, § 901, Oct. 30, 1998, 112 Stat. 

2991, provided that: 

‘‘(a) IN GENERAL.—Not later than 90 days after the 

date of enactment of this Act [Oct. 30, 1998], the Attor-

ney General shall request that the National Academy 

of Sciences, acting through its National Research 

Council, enter into a contract to conduct a study of 

computer-based technologies and other approaches to 

the problem of the availability of pornographic mate-

rial to children on the Internet, in order to develop pos-

sible amendments to Federal criminal law and other 

law enforcement techniques to respond to the problem. 

‘‘(b) CONTENTS OF STUDY.—The study under this sec-

tion shall address each of the following: 

‘‘(1) The capabilities of present-day computer-based 

control technologies for controlling electronic trans-

mission of pornographic images. 

‘‘(2) Research needed to develop computer-based 

control technologies to the point of practical utility 

for controlling the electronic transmission of porno-

graphic images. 

‘‘(3) Any inherent limitations of computer-based 

control technologies for controlling electronic trans-

mission of pornographic images. 

‘‘(4) Operational policies or management techniques 

needed to ensure the effectiveness of these control 

technologies for controlling electronic transmission 

of pornographic images. 

‘‘(c) FINAL REPORT.—Not later than 2 years after the 

date of enactment of this Act, the Attorney General 

shall submit to the Committees on the Judiciary of the 

House of Representatives and the Senate a final report 

of the study under this section, which report shall— 

‘‘(1) set forth the findings, conclusions, and recom-

mendations of the Council; and 

‘‘(2) be submitted by the Committees on the Judici-

ary of the House of Representatives and the Senate to 

relevant Government agencies and committees of 

Congress.’’ 

CHAPTER 73—OBSTRUCTION OF JUSTICE 

Sec. 

1501. Assault on process server. 

1502. Resistance to extradition agent. 

1503. Influencing or injuring officer or juror gener-

ally. 

1504. Influencing juror by writing. 

1505. Obstruction of proceedings before depart-

ments, agencies, and committees. 

1506. Theft or alteration of record or process; false 

bail. 

1507. Picketing or parading. 

1508. Recording, listening to, or observing proceed-

ings of grand or petit juries while deliberat-

ing or voting. 

1509. Obstruction of court orders. 

1510. Obstruction of criminal investigations. 

1511. Obstruction of State or local law enforce-

ment. 

1512. Tampering with a witness, victim, or an in-

formant. 

1513. Retaliating against a witness, victim, or an 

informant. 

1514. Civil action to restrain harassment of a vic-

tim or witness. 

1514A. Civil action to protect against retaliation in 

fraud cases. 

1515. Definitions for certain provisions; general 

provision. 

1516. Obstruction of Federal audit. 

1517. Obstructing examination of financial institu-

tion. 

1518. Obstruction of criminal investigations of 

health care offenses. 

1519. Destruction, alteration, or falsification of 

records in Federal investigations and bank-

ruptcy. 

1520. Destruction of corporate audit records. 

1521. Retaliating against a Federal judge or Fed-

eral law enforcement officer by false claim 

or slander of title. 

AMENDMENTS 

2008—Pub. L. 110–177, title II, § 201(b), Jan. 7, 2008, 121 

Stat. 2536, added item 1521. 

2002—Pub. L. 107–204, title VIII, §§ 802(b), 806(b), July 

30, 2002, 116 Stat. 801, 804, added items 1514A, 1519, and 

1520. 

1996—Pub. L. 104–191, title II, § 245(b), Aug. 21, 1996, 110 

Stat. 2018, added item 1518. 

1990—Pub. L. 101–647, title XXV, § 2503(b), Nov. 29, 1990, 

104 Stat. 4861, added item 1517. 

1988—Pub. L. 100–690, title VII, §§ 7030, 7078(b), Nov. 18, 

1988, 102 Stat. 4398, 4406, inserted ‘‘; general provision’’ 

in item 1515 and added item 1516. 

1982—Pub. L. 97–291, § 4(b), Oct. 12, 1982, 96 Stat. 1253, 

substituted ‘‘or juror’’ for ‘‘, juror or witness’’ after 

‘‘officer’’ in item 1503, and added items 1512, 1513, 1514, 

and 1515. 

1970—Pub. L. 91–452, title VIII, § 802(b), Oct. 15, 1970, 84 

Stat. 937, added item 1511. 

1967—Pub. L. 90–123, § 1(b), Nov. 3, 1967, 81 Stat. 362, 

added item 1510. 

1962—Pub. L. 87–664, § 6(b), Sept. 19, 1962, 76 Stat. 552, 

substituted ‘‘Obstruction of proceedings before depart-

ments, agencies, and committees’’ for ‘‘Influencing or 

injuring witness before agencies and committees’’ in 

item 1505. 

1960—Pub. L. 86–449, title I, § 102, May 6, 1960, 74 Stat. 

86, added item 1509. 
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Page 369 TITLE 18—CRIMES AND CRIMINAL PROCEDURE § 1503 

1956—Act Aug. 2, 1956, ch. 879, § 2, 70 Stat. 936, added 

item 1508. 

1950—Act Sept. 23, 1950, ch. 1024, title I, § 31(b), 64 

Stat. 1019, added item 1507. 

§ 1501. Assault on process server 

Whoever knowingly and willfully obstructs, 

resists, or opposes any officer of the United 

States, or other person duly authorized, in serv-

ing, or attempting to serve or execute, any legal 

or judicial writ or process of any court of the 

United States, or United States magistrate 

judge; or 

Whoever assaults, beats, or wounds any officer 

or other person duly authorized, knowing him to 

be such officer, or other person so duly author-

ized, in serving or executing any such writ, rule, 

order, process, warrant, or other legal or judi-

cial writ or process— 

Shall, except as otherwise provided by law, be 

fined under this title or imprisoned not more 

than one year, or both. 

(June 25, 1948, ch. 645, 62 Stat. 769; Pub. L. 90–578, 

title IV, § 402(b)(2), Oct. 17, 1968, 82 Stat. 1118; 

Pub. L. 101–650, title III, § 321, Dec. 1, 1990, 104 

Stat. 5117; Pub. L. 103–322, title XXXIII, 

§ 330016(1)(F), Sept. 13, 1994, 108 Stat. 2147.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 245 (Mar. 4, 1909, 

ch. 321, § 140, 35 Stat. 1114). 

The phrase ‘‘Except as otherwise expressly provided 

by law’’ was inserted because sections 2231, 2232, and 

2233 of this title provide greater penalties for obstruct-

ing service of search warrants. 

Mandatory provisions were rephrased in the alter-

native. 

Minor changes were made in phraseology. 

AMENDMENTS 

1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $300’’ in last par. 

CHANGE OF NAME 

‘‘United States magistrate judge’’ substituted for 

‘‘United States magistrate’’ in text pursuant to section 

321 of Pub. L. 101–650, set out as a note under section 631 

of Title 28, Judiciary and Judicial Procedure. Pre-

viously, ‘‘United States magistrate’’ substituted for 

‘‘United States commissioner’’ pursuant to Pub. L. 

90–578. See chapter 43 (§ 631 et seq.) of Title 28. 

Reference to United States magistrate or to mag-

istrate deemed to refer to United States magistrate 

judge pursuant to section 321 of Pub. L. 101–650, set out 

as a note under section 631 of Title 28. 

SHORT TITLE OF 2002 AMENDMENT 

Pub. L. 107–204, title VIII, § 801, July 30, 2002, 116 Stat. 

800, provided that: ‘‘This title [enacting sections 1348, 

1514A, 1519, and 1520 of this title, amending section 523 

of Title 11, Bankruptcy, and section 1658 of Title 28, Ju-

diciary and Judicial Procedure, and enacting provisions 

set out as notes under sections 994 and 1658 of Title 28] 

may be cited as the ‘Corporate and Criminal Fraud Ac-

countability Act of 2002’.’’ 

SHORT TITLE OF 1982 AMENDMENT 

Pub. L. 97–291, § 1, Oct. 12, 1982, 96 Stat. 1248, provided: 

‘‘That this Act [enacting sections 1512 to 1515, 3579, and 

3580 of this title, amending sections 1503, 1505, 1510, and 

3146 of this title and Rule 32 of the Federal Rules of 

Civil Procedure, and enacting provisions set out as 

notes under sections 1512 and 3579 of this title] may be 

cited as the ‘Victim and Witness Protection Act of 

1982’.’’ 

§ 1502. Resistance to extradition agent 

Whoever knowingly and willfully obstructs, 

resists, or opposes an extradition agent of the 

United States in the execution of his duties, 

shall be fined under this title or imprisoned not 

more than one year, or both. 

(June 24, 1948, ch. 645, 62 Stat. 769; Pub. L. 

103–322, title XXXIII, § 330016(1)(F), Sept. 13, 1994, 

108 Stat. 2147.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 661 (R.S. 5277). 
Said section 661 of title 18, U.S.C., 1940 ed., was incor-

porated in this section and section 752 of this title. 
Words ‘‘an extradition agent of the United States’’ 

were substituted for ‘‘such agent’’ which was referred 

to in sections 3182 et seq. of this title. 
A fine of ‘‘$300’’ was substituted for ‘‘$1,000’’ as the 

mandatory maximum to harmonize with similar of-

fenses in this chapter. (See section 1501 of this title.) 
Punishment provision was rephrased in the alter-

native. 

AMENDMENTS 

1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $300’’. 

§ 1503. Influencing or injuring officer or juror 
generally 

(a) Whoever corruptly, or by threats or force, 

or by any threatening letter or communication, 

endeavors to influence, intimidate, or impede 

any grand or petit juror, or officer in or of any 

court of the United States, or officer who may 

be serving at any examination or other proceed-

ing before any United States magistrate judge 

or other committing magistrate, in the dis-

charge of his duty, or injures any such grand or 

petit juror in his person or property on account 

of any verdict or indictment assented to by him, 

or on account of his being or having been such 

juror, or injures any such officer, magistrate 

judge, or other committing magistrate in his 

person or property on account of the perform-

ance of his official duties, or corruptly or by 

threats or force, or by any threatening letter or 

communication, influences, obstructs, or im-

pedes, or endeavors to influence, obstruct, or 

impede, the due administration of justice, shall 

be punished as provided in subsection (b). If the 

offense under this section occurs in connection 

with a trial of a criminal case, and the act in 

violation of this section involves the threat of 

physical force or physical force, the maximum 

term of imprisonment which may be imposed for 

the offense shall be the higher of that otherwise 

provided by law or the maximum term that 

could have been imposed for any offense charged 

in such case. 
(b) The punishment for an offense under this 

section is— 
(1) in the case of a killing, the punishment 

provided in sections 1111 and 1112; 
(2) in the case of an attempted killing, or a 

case in which the offense was committed 

against a petit juror and in which a class A or 

B felony was charged, imprisonment for not 

more than 20 years, a fine under this title, or 

both; and 
(3) in any other case, imprisonment for not 

more than 10 years, a fine under this title, or 

both. 
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(June 25, 1948, ch. 645, 62 Stat. 769; Pub. L. 97–291, 

§ 4(c), Oct. 12, 1982, 96 Stat. 1253; Pub. L. 103–322, 

title VI, § 60016, title XXXIII, § 330016(1)(K), Sept. 

13, 1994, 108 Stat. 1974, 2147; Pub. L. 104–214, § 1(3), 

Oct. 1, 1996, 110 Stat. 3017.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 241 (Mar. 4, 1909, 

ch. 321, § 135, 35 Stat. 1113; June 8, 1945, ch. 178, § 1, 59 

Stat. 234). 
The phrase ‘‘other committing magistrate’’ was sub-

stituted for ‘‘officer acting as such commissioner’’ in 

order to clarify meaning. 
Minor changes were made in phraseology. 

AMENDMENTS 

1996—Subsec. (a). Pub. L. 104–214 inserted at end ‘‘If 

the offense under this section occurs in connection 

with a trial of a criminal case, and the act in violation 

of this section involves the threat of physical force or 

physical force, the maximum term of imprisonment 

which may be imposed for the offense shall be the high-

er of that otherwise provided by law or the maximum 

term that could have been imposed for any offense 

charged in such case.’’ 
1994—Pub. L. 103–322, § 330016(1)(K), which directed the 

substitution of ‘‘fined under this title’’ for ‘‘fined not 

more than $5,000’’, could not be executed because the 

words ‘‘fined not more than $5,000’’ did not appear in 

text subsequent to amendment by Pub. L. 103–322, 

§ 60016. See below. 
Pub. L. 103–322, § 60016, designated existing provisions 

as subsec. (a), substituted ‘‘magistrate judge’’ for 

‘‘commissioner’’ in two places and ‘‘punished as pro-

vided in subsection (b)’’ for ‘‘fined not more than $5,000 

or imprisoned not more than five years, or both’’, and 

added subsec. (b). 
1982—Pub. L. 97–291, § 4(c)(1), substituted ‘‘or juror’’ 

for ‘‘, juror or witness’’ after ‘‘officer’’ in section catch-

line. 
Pub. L. 97–291, § 4(c)(2), (3), substituted in text 

‘‘grand’’ for ‘‘witness, in any court of the United States 

or before any United States commissioner or other 

committing magistrate, or any grand’’ after ‘‘or impede 

any’’, and struck out ‘‘injures any party or witness in 

his person or property on account of his attending or 

having attended such court or examination before such 

officer, commissioner, or other committing magistrate, 

or on account of his testifying or having testified to 

any matter pending therein, or’’ after ‘‘discharge of his 

duty, or’’. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–291 effective Oct. 12, 1982, 

see section 9(a) of Pub. L. 97–291, set out as an Effective 

Date note under section 1512 of this title. 

§ 1504. Influencing juror by writing 

Whoever attempts to influence the action or 

decision of any grand or petit juror of any court 

of the United States upon any issue or matter 

pending before such juror, or before the jury of 

which he is a member, or pertaining to his du-

ties, by writing or sending to him any written 

communication, in relation to such issue or 

matter, shall be fined under this title or impris-

oned not more than six months, or both. 
Nothing in this section shall be construed to 

prohibit the communication of a request to ap-

pear before the grand jury. 

(June 25, 1948, ch. 645, 62 Stat. 770; Pub. L. 

103–322, title XXXIII, § 330016(1)(H), Sept. 13, 1994, 

108 Stat. 2147.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 243 (Mar. 4, 1909, 

ch. 321, § 137, 35 Stat. 1113). 

Last paragraph was added to remove the possibility 

that a proper request to appear before a grand jury 

might be construed as a technical violation of this sec-

tion. 

Minor changes were made in phraseology. 

AMENDMENTS 

1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $1,000’’ in first par. 

§ 1505. Obstruction of proceedings before depart-
ments, agencies, and committees 

Whoever, with intent to avoid, evade, prevent, 

or obstruct compliance, in whole or in part, with 

any civil investigative demand duly and prop-

erly made under the Antitrust Civil Process Act, 

willfully withholds, misrepresents, removes 

from any place, conceals, covers up, destroys, 

mutilates, alters, or by other means falsifies 

any documentary material, answers to written 

interrogatories, or oral testimony, which is the 

subject of such demand; or attempts to do so or 

solicits another to do so; or 

Whoever corruptly, or by threats or force, or 

by any threatening letter or communication in-

fluences, obstructs, or impedes or endeavors to 

influence, obstruct, or impede the due and prop-

er administration of the law under which any 

pending proceeding is being had before any de-

partment or agency of the United States, or the 

due and proper exercise of the power of inquiry 

under which any inquiry or investigation is 

being had by either House, or any committee of 

either House or any joint committee of the Con-

gress— 

Shall be fined under this title, imprisoned not 

more than 5 years or, if the offense involves 

international or domestic terrorism (as defined 

in section 2331), imprisoned not more than 8 

years, or both. 

(June 25, 1948, ch. 645, 62 Stat. 770; Pub. L. 87–664, 

§ 6(a), Sept. 19, 1962, 76 Stat. 551; Pub. L. 91–452, 

title IX, § 903, Oct. 15, 1970, 84 Stat. 947; Pub. L. 

94–435, title I, § 105, Sept. 30, 1976, 90 Stat. 1389; 

Pub. L. 97–291, § 4(d), Oct. 12, 1982, 96 Stat. 1253; 

Pub. L. 103–322, title XXXIII, § 330016(1)(K), Sept. 

13, 1994, 108 Stat. 2147; Pub. L. 108–458, title VI, 

§ 6703(a), Dec. 17, 2004, 118 Stat. 3766.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 241a, (Mar. 4, 1909, 

ch. 321, § 135a, as added Jan. 13, 1940, ch. 1, 54 Stat. 13; 

June 8, 1945, ch. 178, § 2, 59 Stat. 234). 

Word ‘‘agency’’ was substituted for the words ‘‘inde-

pendent establishment, board, commission’’ in two in-

stances to eliminate any possible ambiguity as to scope 

of section. (See definitive section 6 of this title.) 

Minor changes were made in phraseology. 

REFERENCES IN TEXT 

The Antitrust Civil Process Act, referred to in text, 

is Pub. L. 87–664, Sept. 19, 1962, 76 Stat. 548, as amended, 

which is classified generally to chapter 34 (§ 1311 et seq.) 

of Title 15, Commerce and Trade. For complete classi-

fication of this Act to the Code, see Short Title note 

set out under section 1311 of Title 15 and Tables. 

AMENDMENTS 

2004—Pub. L. 108–458, which directed amendment of 

the third undesignated paragraph of this section by 

substituting ‘‘be fined under this title, imprisoned not 

more than 5 years or, if the offense involves inter-

national or domestic terrorism (as defined in section 
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2331), imprisoned not more than 8 years, or both’’ for 

‘‘be fined under this title or imprisoned not more than 

5 years, or both’’, was executed by making the substi-

tution for ‘‘be fined under this title or imprisoned not 

more than five years, or both’’, to reflect the probable 

intent of Congress. 

1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $5,000’’ in last par. 

1982—Pub. L. 97–291 struck out first two paragraphs 

which provided, respectively, that whoever corruptly, 

or by threats or force, or by any threatening letter or 

communication, endeavored to influence, intimidate, 

or impede any witness in any proceeding pending before 

any department or agency of the United States, or in 

connection with any inquiry or investigation being had 

by either House, or any committee of either House, or 

any joint committee of the Congress, and whoever in-

jured any party or witness in his person or property on 

account of his attending or having attended such pro-

ceeding, inquiry, or investigation, or on account of his 

testifying or having testified to any matter pending 

therein, would be subject to the penalty set forth in the 

last paragraph, and in the fourth paragraph substituted 

‘‘any pending’’ for ‘‘such’’ after ‘‘law under which’’, and 

substituted ‘‘any’’ for ‘‘such’’ before ‘‘department’’ and 

before ‘‘inquiry’’. 

1976—Pub. L. 94–435 struck out ‘‘section 1968 of this 

title’’ after ‘‘Antitrust Civil Process Act’’, inserted 

‘‘withholds, misrepresents’’ after ‘‘willfully’’, ‘‘covers 

up’’ after ‘‘conceals’’, ‘‘answers to written interrog-

atories, or oral testimony’’, after ‘‘any documentary 

material’’, and ‘‘or attempts to do so or solicits an-

other to do so;’’ after ‘‘such demand’’. 

1970—Pub. L. 91–452 inserted reference to section 1968 

of this title. 

1962—Pub. L. 87–664 substituted section catchline 

‘‘Obstruction of proceedings before departments, agen-

cies, and committees’’ for ‘‘Influencing or injuring wit-

ness before agencies and committees’’ and punished the 

willful removal, concealment, destruction, mutilation, 

alteration or falsification of documents which were the 

subject of a demand under the Antitrust Civil Process 

Act if done with the intent to prevent compliance with 

a civil investigative demand. 

EFFECTIVE DATE OF 1982 AMENDMENT 

Amendment by Pub. L. 97–291 effective Oct. 12, 1982, 

see section 9(a) of Pub. L. 97–291, set out as an Effective 

Date note under section 1512 of this title. 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–435 effective Sept. 30, 1976, 

see section 106 of Pub. L. 94–435, set out as a note under 

section 1311 of Title 15, Commerce and Trade. 

§ 1506. Theft or alteration of record or process; 
false bail 

Whoever feloniously steals, takes away, alters, 

falsifies, or otherwise avoids any record, writ, 

process, or other proceeding, in any court of the 

United States, whereby any judgment is re-

versed, made void, or does not take effect; or 

Whoever acknowledges, or procures to be ac-

knowledged in any such court, any recog-

nizance, bail, or judgment, in the name of any 

other person not privy or consenting to the 

same— 

Shall be fined under this title or imprisoned 

not more than five years, or both. 

(June 25, 1948, ch. 645, 62 Stat. 770; Pub. L. 

103–322, title XXXIII, § 330016(1)(K), Sept. 13, 1994, 

108 Stat. 2147.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 233 (Mar. 4, 1909, 

ch. 321, § 127, 35 Stat. 1111). 

The term of imprisonment was reduced from 7 to 5 

years, to conform the punishment with like ones for 

similar offenses. (See section 1503 of this title.) 
Minor changes were made in phraseology. 

AMENDMENTS 

1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $5,000’’ in last par. 

§ 1507. Picketing or parading 

Whoever, with the intent of interfering with, 

obstructing, or impeding the administration of 

justice, or with the intent of influencing any 

judge, juror, witness, or court officer, in the dis-

charge of his duty, pickets or parades in or near 

a building housing a court of the United States, 

or in or near a building or residence occupied or 

used by such judge, juror, witness, or court offi-

cer, or with such intent uses any sound-truck or 

similar device or resorts to any other dem-

onstration in or near any such building or resi-

dence, shall be fined under this title or impris-

oned not more than one year, or both. 
Nothing in this section shall interfere with or 

prevent the exercise by any court of the United 

States of its power to punish for contempt. 

(Added Sept. 23, 1950, ch. 1024, title I, § 31(a), 64 

Stat. 1018; amended Pub. L. 103–322, title XXXIII, 

§ 330016(1)(K), Sept. 13, 1994, 108 Stat. 2147.) 

AMENDMENTS 

1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $5,000’’ in first par. 

§ 1508. Recording, listening to, or observing pro-
ceedings of grand or petit juries while delib-
erating or voting 

Whoever knowingly and willfully, by any 

means or device whatsoever— 
(a) records, or attempts to record, the pro-

ceedings of any grand or petit jury in any 

court of the United States while such jury is 

deliberating or voting; or 
(b) listens to or observes, or attempts to lis-

ten to or observe, the proceedings of any grand 

or petit jury of which he is not a member in 

any court of the United States while such jury 

is deliberating or voting— 

shall be fined under this title or imprisoned not 

more than one year, or both. 
Nothing in paragraph (a) of this section shall 

be construed to prohibit the taking of notes by 

a grand or petit juror in any court of the United 

States in connection with and solely for the pur-

pose of assisting him in the performance of his 

duties as such juror. 

(Added Aug. 2, 1956, ch. 879, § 1, 70 Stat. 935; 

amended Pub. L. 103–322, title XXXIII, 

§ 330016(1)(H), Sept. 13, 1994, 108 Stat. 2147; Pub. 

L. 104–294, title VI, § 601(f)(13), Oct. 11, 1996, 110 

Stat. 3500.) 

AMENDMENTS 

1996—Pub. L. 104–294 realigned margins for provisions 

beginning ‘‘shall be fined’’ and ending ‘‘one year, or 

both.’’ 
1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $1,000’’ in par. following 

par. (b). 

§ 1509. Obstruction of court orders 

Whoever, by threats or force, willfully pre-

vents, obstructs, impedes, or interferes with, or 
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including litigation costs, expert witness 

fees, and reasonable attorney fees. 

(d) RIGHTS RETAINED BY EMPLOYEE.—Nothing 

in this section shall be deemed to diminish the 

rights, privileges, or remedies of any employee 

under any Federal or State law, or under any 

collective bargaining agreement. 

(e) NONENFORCEABILITY OF CERTAIN PROVISIONS 

WAIVING RIGHTS AND REMEDIES OR REQUIRING AR-

BITRATION OF DISPUTES.— 

(1) WAIVER OF RIGHTS AND REMEDIES.—The 

rights and remedies provided for in this sec-

tion may not be waived by any agreement, pol-

icy form, or condition of employment, includ-

ing by a predispute arbitration agreement. 

(2) PREDISPUTE ARBITRATION AGREEMENTS.— 

No predispute arbitration agreement shall be 

valid or enforceable, if the agreement requires 

arbitration of a dispute arising under this sec-

tion. 

(Added Pub. L. 107–204, title VIII, § 806(a), July 

30, 2002, 116 Stat. 802; amended Pub. L. 111–203, 

title IX, §§ 922(b), (c), 929A, July 21, 2010, 124 Stat. 

1848, 1852.) 

AMENDMENTS 

2010—Subsec. (a). Pub. L. 111–203, § 929A, in introduc-

tory provisions, inserted ‘‘including any subsidiary or 

affiliate whose financial information is included in the 

consolidated financial statements of such company’’ 

after ‘‘the Securities Exchange Act of 1934 (15 U.S.C. 

78o(d))’’. 

Pub. L. 111–203, § 922(b), in introductory provisions, in-

serted ‘‘or nationally recognized statistical rating or-

ganization (as defined in section 3(a) of the Securities 

Exchange Act of 1934 (15 U.S.C. 78c),’’ before ‘‘or any of-

ficer,’’ and ‘‘or nationally recognized statistical rating 

organization’’ before ‘‘, may discharge,’’. 

Subsec. (b)(2)(D). Pub. L. 111–203, § 922(c)(1)(A), sub-

stituted ‘‘180’’ for ‘‘90’’ and inserted ‘‘, or after the date 

on which the employee became aware of the violation’’ 

before period at end. 

Subsec. (b)(2)(E). Pub. L. 111–203, § 922(c)(1)(B), added 

subpar. (E). 

Subsec. (e). Pub. L. 111–203, § 922(c)(2), added subsec. 

(e). 

EFFECTIVE DATE OF 2010 AMENDMENT 

Amendment by Pub. L. 111–203 effective 1 day after 

July 21, 2010, except as otherwise provided, see section 

4 of Pub. L. 111–203, set out as an Effective Date note 

under section 5301 of Title 12, Banks and Banking. 

§ 1515. Definitions for certain provisions; general 
provision 

(a) As used in sections 1512 and 1513 of this 

title and in this section— 

(1) the term ‘‘official proceeding’’ means— 

(A) a proceeding before a judge or court of 

the United States, a United States mag-

istrate judge, a bankruptcy judge, a judge of 

the United States Tax Court, a special trial 

judge of the Tax Court, a judge of the United 

States Court of Federal Claims, or a Federal 

grand jury; 

(B) a proceeding before the Congress; 

(C) a proceeding before a Federal Govern-

ment agency which is authorized by law; or 

(D) a proceeding involving the business of 

insurance whose activities affect interstate 

commerce before any insurance regulatory 

official or agency or any agent or examiner 

appointed by such official or agency to ex-

amine the affairs of any person engaged in 

the business of insurance whose activities 

affect interstate commerce; 

(2) the term ‘‘physical force’’ means physical 

action against another, and includes confine-

ment; 
(3) the term ‘‘misleading conduct’’ means— 

(A) knowingly making a false statement; 
(B) intentionally omitting information 

from a statement and thereby causing a por-

tion of such statement to be misleading, or 

intentionally concealing a material fact, and 

thereby creating a false impression by such 

statement; 
(C) with intent to mislead, knowingly sub-

mitting or inviting reliance on a writing or 

recording that is false, forged, altered, or 

otherwise lacking in authenticity; 
(D) with intent to mislead, knowingly sub-

mitting or inviting reliance on a sample, 

specimen, map, photograph, boundary mark, 

or other object that is misleading in a mate-

rial respect; or 
(E) knowingly using a trick, scheme, or de-

vice with intent to mislead; 

(4) the term ‘‘law enforcement officer’’ 

means an officer or employee of the Federal 

Government, or a person authorized to act for 

or on behalf of the Federal Government or 

serving the Federal Government as an adviser 

or consultant— 
(A) authorized under law to engage in or 

supervise the prevention, detection, inves-

tigation, or prosecution of an offense; or 
(B) serving as a probation or pretrial serv-

ices officer under this title; 

(5) the term ‘‘bodily injury’’ means— 
(A) a cut, abrasion, bruise, burn, or dis-

figurement; 
(B) physical pain; 
(C) illness; 
(D) impairment of the function of a bodily 

member, organ, or mental faculty; or 
(E) any other injury to the body, no mat-

ter how temporary; and 

(6) the term ‘‘corruptly persuades’’ does not 

include conduct which would be misleading 

conduct but for a lack of a state of mind. 

(b) As used in section 1505, the term ‘‘cor-

ruptly’’ means acting with an improper purpose, 

personally or by influencing another, including 

making a false or misleading statement, or 

withholding, concealing, altering, or destroying 

a document or other information. 
(c) This chapter does not prohibit or punish 

the providing of lawful, bona fide, legal rep-

resentation services in connection with or an-

ticipation of an official proceeding. 

(Added Pub. L. 97–291, § 4(a), Oct. 12, 1982, 96 Stat. 

1252; amended Pub. L. 99–646, § 50(b), Nov. 10, 1986, 

100 Stat. 3605; Pub. L. 100–690, title VII, § 7029(b), 

(d), Nov. 18, 1988, 102 Stat. 4398; Pub. L. 101–650, 

title III, § 321, Dec. 1, 1990, 104 Stat. 5117; Pub. L. 

102–572, title IX, § 902(b)(1), Oct. 29, 1992, 106 Stat. 

4516; Pub. L. 103–322, title XXXII, § 320604(a), 

Sept. 13, 1994, 108 Stat. 2118; Pub. L. 104–292, § 3, 

Oct. 11, 1996, 110 Stat. 3460; Pub. L. 104–294, title 

VI, § 604(b)(39), Oct. 11, 1996, 110 Stat. 3509.) 
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AMENDMENTS 

1996—Subsec. (a)(1)(D). Pub. L. 104–294 struck out 

‘‘or’’ after semicolon at end. 

Subsecs. (b), (c). Pub. L. 104–292 added subsec. (b) and 

redesignated former subsec. (b) as (c). 

1994—Subsec. (a)(1)(D). Pub. L. 103–322 added subpar. 

(D). 

1992—Subsec. (a)(1)(A). Pub. L. 102–572 substituted 

‘‘United States Court of Federal Claims’’ for ‘‘United 

States Claims Court’’. 

1988—Subsec. (a)(1)(A). Pub. L. 100–690, § 7029(b), in-

serted ‘‘a judge of the United States Tax Court, a spe-

cial trial judge of the Tax Court, a judge of the United 

States Claims Court,’’ after ‘‘bankruptcy judge,’’. 

Subsec. (a)(6). Pub. L. 100–690, § 7029(d), added par. (6). 

1986—Pub. L. 99–646 inserted ‘‘; general provision’’ in 

section catchline, designated existing provisions as 

subsec. (a), and added subsec. (b). 

CHANGE OF NAME 

‘‘United States magistrate judge’’ substituted for 

‘‘United States magistrate’’ in subsec. (a)(1)(A) pursu-

ant to section 321 of Pub. L. 101–650, set out as a note 

under section 631 of Title 28, Judiciary and Judicial 

Procedure. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–294 effective Sept. 13, 1994, 

see section 604(d) of Pub. L. 104–294, set out as a note 

under section 13 of this title. 

EFFECTIVE DATE OF 1992 AMENDMENT 

Amendment by Pub. L. 102–572 effective Oct. 29, 1992, 

see section 911 of Pub. L. 102–572, set out as a note 

under section 171 of Title 28, Judiciary and Judicial 

Procedure. 

EFFECTIVE DATE 

Section effective Oct. 12, 1982, see section 9(a) of Pub. 

L. 97–291, set out as a note under section 1512 of this 

title. 

§ 1516. Obstruction of Federal audit 

(a) Whoever, with intent to deceive or defraud 

the United States, endeavors to influence, ob-

struct, or impede a Federal auditor in the per-

formance of official duties relating to a person, 

entity, or program receiving in excess of 

$100,000, directly or indirectly, from the United 

States in any 1 year period under a contract or 

subcontract, grant, or cooperative agreement, or 

relating to any property that is security for a 

mortgage note that is insured, guaranteed, ac-

quired, or held by the Secretary of Housing and 

Urban Development pursuant to any Act admin-

istered by the Secretary, or relating to any 

property that is security for a loan that is made 

or guaranteed under title V of the Housing Act 

of 1949, shall be fined under this title, or impris-

oned not more than 5 years, or both. 

(b) For purposes of this section— 

(1) the term ‘‘Federal auditor’’ means any 

person employed on a full- or part-time or con-

tractual basis to perform an audit or a quality 

assurance inspection for or on behalf of the 

United States; and 

(2) the term ‘‘in any 1 year period’’ has the 

meaning given to the term ‘‘in any one-year 

period’’ in section 666. 

(Added Pub. L. 100–690, title VII, § 7078(a), Nov. 

18, 1988, 102 Stat. 4406; amended Pub. L. 103–322, 

title XXXII, § 320609, Sept. 13, 1994, 108 Stat. 2120; 

Pub. L. 104–294, title VI, § 604(b)(43), Oct. 11, 1996, 

110 Stat. 3509; Pub. L. 105–65, title V, § 564, Oct. 
27, 1997, 111 Stat. 1420; Pub. L. 106–569, title VII, 
§ 709(b), Dec. 27, 2000, 114 Stat. 3018; Pub. L. 
107–273, div. A, title II, § 205(c), Nov. 2, 2002, 116 
Stat. 1778.) 

REFERENCES IN TEXT 

The Housing Act of 1949, referred to in subsec. (a), is 

act July 15, 1949, ch. 338, 63 Stat. 413, as amended. Title 

V of the Act is classified generally to subchapter III 

(§ 1471 et seq.) of chapter 8A of Title 42, The Public 

Health and Welfare. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 1441 of Title 42 and Tables. 

AMENDMENTS 

2002—Subsec. (a). Pub. L. 107–273 inserted ‘‘, entity, or 

program’’ after ‘‘person’’ and ‘‘grant, or cooperative 

agreement,’’ after ‘‘subcontract,’’. 
2000—Subsec. (a). Pub. L. 106–569 inserted ‘‘or relating 

to any property that is security for a loan that is made 

or guaranteed under title V of the Housing Act of 1949,’’ 

before ‘‘shall be fined under this title’’. 
1997—Subsec. (a). Pub. L. 105–65 inserted ‘‘or relating 

to any property that is security for a mortgage note 

that is insured, guaranteed, acquired, or held by the 

Secretary of Housing and Urban Development pursuant 

to any Act administered by the Secretary,’’ after 

‘‘under a contract or subcontract,’’. 
1996—Subsec. (b)(1). Pub. L. 104–294 inserted ‘‘and’’ 

after semicolon at end. 
1994—Subsec. (b). Pub. L. 103–322 substituted ‘‘sec-

tion—’’ for ‘‘section’’, inserted ‘‘(1)’’ before ‘‘the term’’, 

substituted semicolon for the period at end, and added 

par. (2). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–294 effective Sept. 13, 1994, 

see section 604(d) of Pub. L. 104–294, set out as a note 

under section 13 of this title. 

§ 1517. Obstructing examination of financial in-
stitution 

Whoever corruptly obstructs or attempts to 
obstruct any examination of a financial institu-
tion by an agency of the United States with ju-
risdiction to conduct an examination of such fi-
nancial institution shall be fined under this 

title, imprisoned not more than 5 years, or both. 

(Added Pub. L. 101–647, title XXV, § 2503(a), Nov. 

29, 1990, 104 Stat. 4861.) 

§ 1518. Obstruction of criminal investigations of 
health care offenses 

(a) Whoever willfully prevents, obstructs, mis-

leads, delays or attempts to prevent, obstruct, 

mislead, or delay the communication of infor-

mation or records relating to a violation of a 

Federal health care offense to a criminal inves-

tigator shall be fined under this title or impris-

oned not more than 5 years, or both. 
(b) As used in this section the term ‘‘criminal 

investigator’’ means any individual duly author-

ized by a department, agency, or armed force of 

the United States to conduct or engage in inves-

tigations for prosecutions for violations of 

health care offenses. 

(Added Pub. L. 104–191, title II, § 245(a), Aug. 21, 

1996, 110 Stat. 2017.) 

§ 1519. Destruction, alteration, or falsification of 
records in Federal investigations and bank-
ruptcy 

Whoever knowingly alters, destroys, muti-

lates, conceals, covers up, falsifies, or makes a 
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false entry in any record, document, or tangible 

object with the intent to impede, obstruct, or 

influence the investigation or proper adminis-

tration of any matter within the jurisdiction of 

any department or agency of the United States 

or any case filed under title 11, or in relation to 

or contemplation of any such matter or case, 

shall be fined under this title, imprisoned not 

more than 20 years, or both. 

(Added Pub. L. 107–204, title VIII, § 802(a), July 

30, 2002, 116 Stat. 800.) 

§ 1520. Destruction of corporate audit records 

(a)(1) Any accountant who conducts an audit 

of an issuer of securities to which section 10A(a) 

of the Securities Exchange Act of 1934 (15 U.S.C. 

78j–1(a)) applies, shall maintain all audit or re-

view workpapers for a period of 5 years from the 

end of the fiscal period in which the audit or re-

view was concluded. 

(2) The Securities and Exchange Commission 

shall promulgate, within 180 days, after ade-

quate notice and an opportunity for comment, 

such rules and regulations, as are reasonably 

necessary, relating to the retention of relevant 

records such as workpapers, documents that 

form the basis of an audit or review, memo-

randa, correspondence, communications, other 

documents, and records (including electronic 

records) which are created, sent, or received in 

connection with an audit or review and contain 

conclusions, opinions, analyses, or financial 

data relating to such an audit or review, which 

is conducted by any accountant who conducts an 

audit of an issuer of securities to which section 

10A(a) of the Securities Exchange Act of 1934 (15 

U.S.C. 78j–1(a)) applies. The Commission may, 

from time to time, amend or supplement the 

rules and regulations that it is required to pro-

mulgate under this section, after adequate no-

tice and an opportunity for comment, in order 

to ensure that such rules and regulations ade-

quately comport with the purposes of this sec-

tion. 

(b) Whoever knowingly and willfully violates 

subsection (a)(1), or any rule or regulation pro-

mulgated by the Securities and Exchange Com-

mission under subsection (a)(2), shall be fined 

under this title, imprisoned not more than 10 

years, or both. 

(c) Nothing in this section shall be deemed to 

diminish or relieve any person of any other duty 

or obligation imposed by Federal or State law or 

regulation to maintain, or refrain from destroy-

ing, any document. 

(Added Pub. L. 107–204, title VIII, § 802(a), July 

30, 2002, 116 Stat. 800.) 

§ 1521. Retaliating against a Federal judge or 
Federal law enforcement officer by false 
claim or slander of title 

Whoever files, attempts to file, or conspires to 

file, in any public record or in any private 

record which is generally available to the pub-

lic, any false lien or encumbrance against the 

real or personal property of an individual de-

scribed in section 1114, on account of the per-

formance of official duties by that individual, 

knowing or having reason to know that such 

lien or encumbrance is false or contains any ma-

terially false, fictitious, or fraudulent statement 

or representation, shall be fined under this title 

or imprisoned for not more than 10 years, or 

both. 

(Added Pub. L. 110–177, title II, § 201(a), Jan. 7, 

2008, 121 Stat. 2535.) 

CHAPTER 74—PARTIAL-BIRTH ABORTIONS 

Sec. 

1531. Partial-birth abortions prohibited. 

§ 1531. Partial-birth abortions prohibited 

(a) Any physician who, in or affecting inter-

state or foreign commerce, knowingly performs 

a partial-birth abortion and thereby kills a 

human fetus shall be fined under this title or 

imprisoned not more than 2 years, or both. This 

subsection does not apply to a partial-birth 

abortion that is necessary to save the life of a 

mother whose life is endangered by a physical 

disorder, physical illness, or physical injury, in-

cluding a life-endangering physical condition 

caused by or arising from the pregnancy itself. 

This subsection takes effect 1 day after the en-

actment. 

(b) As used in this section— 

(1) the term ‘‘partial-birth abortion’’ means 

an abortion in which the person performing 

the abortion— 

(A) deliberately and intentionally 

vaginally delivers a living fetus until, in the 

case of a head-first presentation, the entire 

fetal head is outside the body of the mother, 

or, in the case of breech presentation, any 

part of the fetal trunk past the navel is out-

side the body of the mother, for the purpose 

of performing an overt act that the person 

knows will kill the partially delivered living 

fetus; and 

(B) performs the overt act, other than 

completion of delivery, that kills the par-

tially delivered living fetus; and 

(2) the term ‘‘physician’’ means a doctor of 

medicine or osteopathy legally authorized to 

practice medicine and surgery by the State in 

which the doctor performs such activity, or 

any other individual legally authorized by the 

State to perform abortions: Provided, however, 

That any individual who is not a physician or 

not otherwise legally authorized by the State 

to perform abortions, but who nevertheless di-

rectly performs a partial-birth abortion, shall 

be subject to the provisions of this section. 

(c)(1) The father, if married to the mother at 

the time she receives a partial-birth abortion 

procedure, and if the mother has not attained 

the age of 18 years at the time of the abortion, 

the maternal grandparents of the fetus, may in 

a civil action obtain appropriate relief, unless 

the pregnancy resulted from the plaintiff’s 

criminal conduct or the plaintiff consented to 

the abortion. 

(2) Such relief shall include— 

(A) money damages for all injuries, psycho-

logical and physical, occasioned by the viola-

tion of this section; and 

(B) statutory damages equal to three times 

the cost of the partial-birth abortion. 
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Page 7 TITLE 18—CRIMES AND CRIMINAL PROCEDURE 

Pub. L. 99–570, title I, §§ 1366(b), 1971(b), Oct. 27, 1986, 

100 Stat. 3207–39, 3207–59, added items for chapters 17A 

and 46. 

Pub. L. 99–508, title I, § 101(c)(3), title II, § 201(b), Oct. 

21, 1986, 100 Stat. 1851, 1868, inserted ‘‘and electronic 

communications’’ in item for chapter 119 and added 

item for chapter 121. 

Pub. L. 99–399, title XII, § 1202(b), Aug. 27, 1986, 100 

Stat. 897, added item for chapter 113A. 

1982—Pub. L. 97–285, §§ 2(d), 4(d), Oct. 6, 1982, 96 Stat. 

1219, 1220, substituted ‘‘Congressional, Cabinet, and Su-

preme Court assassination, kidnaping, and assault’’ for 

‘‘Congressional assassination, kidnaping, and assault’’ 

as item for chapter 18, and inserted ‘‘and Presidential 

staff’’ after ‘‘Presidential’’ in item for chapter 84. 

1978—Pub. L. 95–575, § 2, Nov. 2, 1978, 92 Stat. 2465, 

added item for chapter 114. 

Pub. L. 95–225, § 2(b), Feb. 6, 1978, 92 Stat. 8, added 

item for chapter 110. 

1971—Pub. L. 91–644, title IV, § 17, Jan. 2, 1971, 84 Stat. 

1891, added item for chapter 18. 

1970—Pub. L. 91–513, title III, § 1101(b)(1)(B), Oct. 27, 

1970, 84 Stat. 1292, struck out item for chapter 68 ‘‘Nar-

cotics’’. 

Pub. L. 91–452, title IX, § 901(b), title XI, § 1102(b), Oct. 

15, 1970, 84 Stat. 947, 959, added items for chapters 40 and 

96. 

1968—Pub. L. 90–351, title IV, § 905, June 19, 1968, 82 

Stat. 234, added item for chapter 44. 

Pub. L. 90–321, title II, § 202(b), May 29, 1968, 82 Stat. 

162, added item for chapter 42. 

Pub. L. 90–284, title I, § 104(b), title X, § 1002(b), Apr. 

11, 1968, 82 Stat. 77, 92, added items for chapters 12 and 

102. 

1965—Pub. L. 89–141, § 3, Aug. 28, 1965, 79 Stat. 581, 

added item for chapter 84. 

1956—Act Aug. 1, 1956, ch. 825, § 2(a), 70 Stat. 798, sub-

stituted ‘‘Animals, Birds, Fish, and Plants’’ for ‘‘Ani-

mals, Birds, and Fish’’ in item for chapter 3. 

Act July 18, 1956, ch. 629, § 202, 70 Stat. 575, added item 

for chapter 68. 

Act July 14, 1956, ch. 595, § 2, 70 Stat. 540, added item 

for chapter 2. 

1949—Act May 24, 1949, ch. 139, § 1, 63 Stat. 89, struck 

out ‘‘constituting crimes’’ in item for chapter 21, and 

added item for chapter 50. 

CHAPTER 1—GENERAL PROVISIONS 

Sec. 

1. Repealed. 

2. Principals. 

3. Accessory after the fact. 

4. Misprision of felony. 

5. United States defined. 

6. Department and agency defined. 

7. Special maritime and territorial jurisdiction 

of the United States defined. 

8. Obligation or other security of the United 

States defined. 

9. Vessel of the United States defined. 

10. Interstate commerce and foreign commerce 

defined. 

11. Foreign government defined. 

12. United States Postal Service defined. 

13. Laws of States adopted for areas within Fed-

eral jurisdiction. 

[14. Repealed.] 

15. Obligation or other security of foreign gov-

ernment defined. 

16. Crime of violence defined. 

17. Insanity defense. 

18. Organization defined. 

19. Petty offense defined. 

20. Financial institution defined. 

21. Stolen or counterfeit nature of property for 

certain crimes defined. 

23. Court of the United States defined. 

24. Definitions relating to Federal health care of-

fense. 

Sec. 

25. Use of minors in crimes of violence. 

26. Definition of seaport. 

27. Mortgage lending business defined. 

SENATE REVISION AMENDMENT 

In the analysis of sections under this chapter head-

ing, a new item, ‘‘14. Applicability to Canal Zone.’’, was 

inserted by Senate amendment, to follow underneath 

item 13, inasmuch as a new section 14, with such a 

catchline, was inserted, by Senate amendment, in this 

chapter. See Senate Report No. 1620, amendments Nos. 

1 and 3, 80th Cong. 

AMENDMENTS 

2009—Pub. L. 111–21, § 2(b)(2), May 20, 2009, 123 Stat. 

1617, added item 27. 

2006—Pub. L. 109–177, title III, § 302(d), Mar. 9, 2006, 120 

Stat. 233, added item 26. 

2003—Pub. L. 108–21, title VI, § 601(b), Apr. 30, 2003, 117 

Stat. 687, added item 25. 

2002—Pub. L. 107–273, div. B, title IV, § 4004(a), Nov. 2, 

2002, 116 Stat. 1812, struck out item 14 ‘‘Applicability to 

Canal Zone; definition’’. 

1996—Pub. L. 104–191, title II, § 241(b), Aug. 21, 1996, 110 

Stat. 2016, which directed the amendment of the table 

of sections at the beginning of chapter 2 of this title by 

inserting item 24, was executed by inserting item 24 in 

the table of sections at the beginning of this chapter, 

to reflect the probable intent of Congress. 

1994—Pub. L. 103–332, title XXXII, §§ 320910(b), 

320914(b), Sept. 13, 1994, 108 Stat. 2127, 2128, added items 

21 and 23. 

1990—Pub. L. 101–647, title XXXV, § 3504, Nov. 29, 1990, 

104 Stat. 4921, substituted ‘‘defense’’ for ‘‘Defense’’ in 

item 17. 

1989—Pub. L. 101–73, title IX, § 962(e)(3), Aug. 9, 1989, 

103 Stat. 504, added item 20. 

1987—Pub. L. 100–185, § 4(b), Dec. 11, 1987, 101 Stat. 

1279, added item 19. 

1986—Pub. L. 99–646, §§ 34(b), 38(b), Nov. 10, 1986, 100 

Stat. 3599, renumbered item 20 as 17 and added item 18. 

1984—Pub. L. 98–473, title II, §§ 218(b), 402(b), 1001(b), 

Oct. 12, 1984, 98 Stat. 2027, 2057, 2136, substituted ‘‘Re-

pealed’’ for ‘‘Offenses classified’’ in item 1 and added 

items 16 and 20. 

1970—Pub. L. 91–375, § 6(j)(1), Aug. 12, 1970, 84 Stat. 777, 

inserted ‘‘United States’’ before ‘‘Postal Service’’ in 

item 12. 

1962—Pub. L. 87–845, § 3(b), Oct. 18, 1962, 76A Stat. 698, 

inserted ‘‘; definition’’ in item 14. 

1958—Pub. L. 85–921, § 4, Sept. 2, 1958, 72 Stat. 1771, 

added item 15. 

COMMISSION ON THE ADVANCEMENT OF FEDERAL LAW 

ENFORCEMENT 

Pub. L. 104–132, title VIII, § 806, Apr. 24, 1996, 110 Stat. 

1305, established Commission on the Advancement of 

Federal Law Enforcement, directed Commission to re-

view and recommend action to Congress on Federal law 

enforcement priorities for 21st century, including Fed-

eral law enforcement capability to investigate and 

deter adequately threat of terrorism facing United 

States, standards and procedures, degree of coordina-

tion with international, State, and local law enforce-

ment agencies, and other matters, provided for mem-

bership and administration of Commission, staffing and 

support functions, and powers to hold hearings and ob-

tain official data for purposes of carrying out its du-

ties, required report to Congress and public of findings, 

conclusions, and recommendations not later than 2 

years after quorum of Commission had been appointed, 

and provided for termination of Commission 30 days 

after submitting report. 

NATIONAL COMMISSION ON REFORM OF FEDERAL 

CRIMINAL LAWS 

Pub. L. 89–801, Nov. 8, 1966, 80 Stat. 1516, as amended 

by Pub. L. 91–39, July 8, 1969, 83 Stat. 44, provided for 
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Page 11 TITLE 18—CRIMES AND CRIMINAL PROCEDURE § 4 

other persons not similarly situated or to other cir-

cumstances, shall not be affected by such invalida-

tion.’’ 
Pub. L. 107–56, § 2, Oct. 26, 2001, 115 Stat. 275, provided 

that: ‘‘Any provision of this Act [see Short Title of 2001 

Amendment note above] held to be invalid or unen-

forceable by its terms, or as applied to any person or 

circumstance, shall be construed so as to give it the 

maximum effect permitted by law, unless such holding 

shall be one of utter invalidity or unenforceability, in 

which event such provision shall be deemed severable 

from this Act and shall not affect the remainder there-

of or the application of such provision to other persons 

not similarly situated or to other, dissimilar circum-

stances.’’ 
Pub. L. 104–132, title IX, § 904, Apr. 24, 1996, 110 Stat. 

1319, provided that: ‘‘If any provision of this Act [see 

Short Title of 1996 Amendments note above], an amend-

ment made by this Act, or the application of such pro-

vision or amendment to any person or circumstance is 

held to be unconstitutional, the remainder of this Act, 

the amendments made by this Act, and the application 

of the provisions of such to any person or circumstance 

shall not be affected thereby.’’ 

§ 2. Principals 

(a) Whoever commits an offense against the 

United States or aids, abets, counsels, com-

mands, induces or procures its commission, is 

punishable as a principal. 
(b) Whoever willfully causes an act to be done 

which if directly performed by him or another 

would be an offense against the United States, is 

punishable as a principal. 

(June 25, 1948, ch. 645, 62 Stat. 684; Oct. 31, 1951, 

ch. 655, § 17b, 65 Stat. 717.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 550 (Mar. 4, 1909, 

ch. 321, § 332, 35 Stat. 1152). 
Section 2(a) comprises section 550 of title 18, U.S.C., 

1940 ed., without change except in minor matters of 

phraseology. 
Section 2(b) is added to permit the deletion from 

many sections throughout the revision of such phrases 

as ‘‘causes or procures’’. 
The section as revised makes clear the legislative in-

tent to punish as a principal not only one who directly 

commits an offense and one who ‘‘aids, abets, counsels, 

commands, induces or procures’’ another to commit an 

offense, but also anyone who causes the doing of an act 

which if done by him directly would render him guilty 

of an offense against the United States. 
It removes all doubt that one who puts in motion or 

assists in the illegal enterprise but causes the commis-

sion of an indispensable element of the offense by an in-

nocent agent or instrumentality, is guilty as a prin-

cipal even though he intentionally refrained from the 

direct act constituting the completed offense. 
This accords with the following decisions: Rothenburg 

v. United States, 1918, 38 S. Ct. 18, 245 U.S. 480, 62 L. Ed. 

414, and United States v. Hodorowicz, C. C. A. Ill. 1939, 105 

F. 2d 218, certiorari denied, 60 S. Ct. 108, 308 U.S. 584, 84 

L. Ed. 489. United States v. Giles, 1937, 57 S. Ct. 340, 300 

U.S. 41, 81 L. Ed. 493, rehearing denied, 57 S. Ct. 505, 300 

U.S. 687, 81 L. Ed. 888. 

AMENDMENTS 

1951—Subsec. (a). Act Oct. 31, 1951, inserted ‘‘punish-

able as’’. 
Subsec. (b). Act Oct. 31, 1951, inserted ‘‘willfully’’ be-

fore ‘‘causes’’, and ‘‘or another’’ after ‘‘him’’, and sub-

stituted ‘‘is punishable as a principal’’ for ‘‘is also a 

principal and punishable as such’’. 

§ 3. Accessory after the fact 

Whoever, knowing that an offense against the 

United States has been committed, receives, re-

lieves, comforts or assists the offender in order 

to hinder or prevent his apprehension, trial or 

punishment, is an accessory after the fact. 

Except as otherwise expressly provided by any 

Act of Congress, an accessory after the fact 

shall be imprisoned not more than one-half the 

maximum term of imprisonment or (notwith-

standing section 3571) fined not more than one- 

half the maximum fine prescribed for the pun-

ishment of the principal, or both; or if the prin-

cipal is punishable by life imprisonment or 

death, the accessory shall be imprisoned not 

more than 15 years. 

(June 25, 1948, ch. 645, 62 Stat. 684; Pub. L. 99–646, 

§ 43, Nov. 10, 1986, 100 Stat. 3601; Pub. L. 101–647, 

title XXXV, § 3502, Nov. 29, 1990, 104 Stat. 4921; 

Pub. L. 103–322, title XXXIII, §§ 330011(h), 

330016(2)(A), Sept. 13, 1994, 108 Stat. 2145, 2148.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 551 (Mar. 4, 1909, 

ch. 321, § 333, 35 Stat. 1152). 

The first paragraph is new. It is based upon authority 

of Skelly v. United States (C. C. A. Okl. 1935, 76 F. 2d 483, 

certiorari denied, 1935, 55 S. Ct. 914, 295 U.S. 757, 79 L. 

Ed. 1699), where the court defined an accessory after 

the fact as— 

one who knowing a felony to have been committed by 

another, receives, relieves, comforts, or assists the 

felon in order to hinder the felon’s apprehension, trial, 

or punishment— 

and cited Jones’ Blackstone, books 3 and 4, page 2204; 

U.S. v. Hartwell (Fed. Cas. No. 15,318); Albritton v. State 

(32 Fla. 358, 13 So. 955); State v. Davis (14 R. I. 281); 

Schleeter v. Commonwealth (218 Ky. 72, 290 S. W. 1075). 

(See also State v. Potter, 1942, 221 N. C. 153, 19 S. E. 2d 

257; Hunter v. State, 1935, 128 Tex. Cr. R. 191, 79 S. W. 2d 

855; State v. Wells, 1940, 195 La. 754, 197 So. 419.) 

The second paragraph is from section 551 of title 18, 

U.S.C., 1940 ed. Here only slight changes were made in 

phraseology. 

AMENDMENTS 

1994—Pub. L. 103–322, § 330016(2)(A), inserted ‘‘(not-

withstanding section 3571)’’ before ‘‘fined not more 

than one-half’’ in second par. 

Pub. L. 103–322, § 330011(h), amended directory lan-

guage of Pub. L. 101–647, § 3502. See 1990 Amendment 

note below. 

1990—Pub. L. 101–647, as amended by Pub. L. 103–322, 

§ 330011(h), substituted ‘‘15 years’’ for ‘‘ten years’’ in 

second par. 

1986—Pub. L. 99–646 inserted ‘‘life imprisonment or’’ 

in second par. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Pub. L. 103–322, title XXXIII, § 330011(h), Sept. 13, 1994, 

108 Stat. 2145, provided that the amendment made by 

that section is effective as of Nov. 29, 1990. 

§ 4. Misprision of felony 

Whoever, having knowledge of the actual com-

mission of a felony cognizable by a court of the 

United States, conceals and does not as soon as 

possible make known the same to some judge or 

other person in civil or military authority under 

the United States, shall be fined under this title 

or imprisoned not more than three years, or 

both. 

(June 25, 1948, ch. 645, 62 Stat. 684; Pub. L. 

103–322, title XXXIII, § 330016(1)(G), Sept. 13, 1994, 

108 Stat. 2147.) 
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HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C. 1940 ed., § 251 (Mar. 4, 1909, ch. 

321, § 146, 35 Stat. 1114). 
Changes in phraseology only. 

AMENDMENTS 

1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $500’’. 

§ 5. United States defined 

The term ‘‘United States’’, as used in this title 

in a territorial sense, includes all places and wa-

ters, continental or insular, subject to the juris-

diction of the United States, except the Canal 

Zone. 

(June 25, 1948, ch. 645, 62 Stat. 685.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., §§ 39, 133, 346, 381, 

502, and 632, and section 40 of title 50, U.S.C., 1940 ed., 

War and National Defense (June 15, 1917, ch. 30, title 

XIII, § 1, 40 Stat. 231). 
Section consolidates the first sentence of section 39, 

all of sections 133, 346, and 632, and the second sen-

tences, respectively, of sections 381 and 502, all of title 

18, U.S.C., 1940 ed., and section 40 of title 50, U.S.C., 1940 

ed., War and National Defense, with minor changes in 

phraseology. 
All of these sections and parts of sections were de-

rived from section 1 of title XIII of said act of June 15, 

1917. Said section 40 of title 50, U.S.C., War and Na-

tional Defense, has also been retained in that title, as 

it still relates to some sections therein which were not 

transferred to this title. 
The remainder of said section 39 of title 18, U.S.C., 

1940 ed., which was derived from sections 2, 3, and 4 of 

title XIII of the act of June 15, 1917, relating to juris-

diction and other matters, is almost entirely obsolete. 

The provisions still in force are incorporated in section 

3241 of this title. 
The remaining provisions of said sections 381 and 502 

of title 18, U.S.C., 1940 ed., which were derived from 

sources other than said section 1 of title XIII of the act 

of June 15, 1917, are incorporated in sections 1364 and 

2275 of this title. 

SENATE REVISION AMENDMENT 

Words ‘‘, except the Canal Zone.’’ were substituted 

for the period in this section by Senate amendment. 

See Senate Report No. 1620, amendment No. 2, 80th 

Cong. 

REFERENCES IN TEXT 

For definition of Canal Zone, referred to in text, see 

section 3602(b) of Title 22, Foreign Relations and Inter-

course. 

§ 6. Department and agency defined 

As used in this title: 
The term ‘‘department’’ means one of the ex-

ecutive departments enumerated in section 1 of 

Title 5, unless the context shows that such term 

was intended to describe the executive, legisla-

tive, or judicial branches of the government. 
The term ‘‘agency’’ includes any department, 

independent establishment, commission, admin-

istration, authority, board or bureau of the 

United States or any corporation in which the 

United States has a proprietary interest, unless 

the context shows that such term was intended 

to be used in a more limited sense. 

(June 25, 1948, ch. 645, 62 Stat. 685.) 

HISTORICAL AND REVISION NOTES 

This section defines the terms ‘‘department’’ and 

‘‘agency’’ of the United States. The word ‘‘department’’ 

appears 57 times in title 18, U.S.C., 1940 ed., and the 

word ‘‘agency’’ 14 times. It was considered necessary to 

define clearly these words in order to avoid possible 

litigation as to the scope or coverage of a given section 

containing such words. (See United States v. Germaine, 

1878, 99 U.S. 508, 25 L. Ed. 482, for definition of words 

‘‘department’’ or ‘‘head of department.’’) 
The phrase ‘‘corporation in which the United States 

has a proprietary interest’’ is intended to include those 

governmental corporations in which stock is not actu-

ally issued, as well as those in which stock is owned by 

the United States. It excludes those corporations in 

which the interest of the Government is custodial or 

incidental. 

REFERENCES IN TEXT 

Section 1 of Title 5, referred to in text, was repealed 

by Pub. L. 89–554, § 8, Sept. 6, 1966, 80 Stat. 632, and reen-

acted by the first section thereof as section 101 of Title 

5, Government Organization and Employees. 

§ 7. Special maritime and territorial jurisdiction 
of the United States defined 

The term ‘‘special maritime and territorial ju-

risdiction of the United States’’, as used in this 

title, includes: 
(1) The high seas, any other waters within 

the admiralty and maritime jurisdiction of the 

United States and out of the jurisdiction of 

any particular State, and any vessel belonging 

in whole or in part to the United States or any 

citizen thereof, or to any corporation created 

by or under the laws of the United States, or 

of any State, Territory, District, or possession 

thereof, when such vessel is within the admi-

ralty and maritime jurisdiction of the United 

States and out of the jurisdiction of any par-

ticular State. 
(2) Any vessel registered, licensed, or en-

rolled under the laws of the United States, and 

being on a voyage upon the waters of any of 

the Great Lakes, or any of the waters connect-

ing them, or upon the Saint Lawrence River 

where the same constitutes the International 

Boundary Line. 
(3) Any lands reserved or acquired for the 

use of the United States, and under the exclu-

sive or concurrent jurisdiction thereof, or any 

place purchased or otherwise acquired by the 

United States by consent of the legislature of 

the State in which the same shall be, for the 

erection of a fort, magazine, arsenal, dock-

yard, or other needful building. 
(4) Any island, rock, or key containing de-

posits of guano, which may, at the discretion 

of the President, be considered as appertaining 

to the United States. 
(5) Any aircraft belonging in whole or in part 

to the United States, or any citizen thereof, or 

to any corporation created by or under the 

laws of the United States, or any State, Terri-

tory, district, or possession thereof, while such 

aircraft is in flight over the high seas, or over 

any other waters within the admiralty and 

maritime jurisdiction of the United States and 

out of the jurisdiction of any particular State. 
(6) Any vehicle used or designed for flight or 

navigation in space and on the registry of the 

United States pursuant to the Treaty on Prin-

ciples Governing the Activities of States in 

the Exploration and Use of Outer Space, In-

cluding the Moon and Other Celestial Bodies 

and the Convention on Registration of Objects 
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Page 85 TITLE 18—CRIMES AND CRIMINAL PROCEDURE § 241 

10),’’ for ‘‘, but shall not be limited to, members of the 

National Guard, as defined in section 101(9) of title 10, 

United States Code,’’ and ‘‘not included within the Na-

tional Guard (as defined in section 101 of title 10),’’ for 

‘‘, not included within the definition of National Guard 

as defined by such section 101(9),’’. 

1990—Par. (8). Pub. L. 101–647 added par. (8). 

§ 233. Preemption 

Nothing contained in this chapter shall be 

construed as indicating an intent on the part of 

Congress to occupy the field in which any provi-

sions of the chapter operate to the exclusion of 

State or local laws on the same subject matter, 

nor shall any provision of this chapter be con-

strued to invalidate any provision of State law 

unless such provision is inconsistent with any of 

the purposes of this chapter or any provision 

thereof. 

(Added Pub. L. 90–284, title X, § 1002(a), Apr. 11, 

1968, 82 Stat. 91.) 

CHAPTER 13—CIVIL RIGHTS 

Sec. 

241. Conspiracy against rights. 

242. Deprivation of rights under color of law. 

243. Exclusion of jurors on account of race or 

color. 

244. Discrimination against person wearing uni-

form of armed forces. 

245. Federally protected activities. 

246. Deprivation of relief benefits. 

247. Damage to religious property; obstruction of 

persons in the free exercise of religious be-

liefs. 

248. Freedom of access to clinic entrances. 

249. Hate crime acts. 

AMENDMENTS 

2009—Pub. L. 111–84, div. E, § 4707(b), Oct. 28, 2009, 123 

Stat. 2841, added item 249. 

1994—Pub. L. 103–322, title XXXIII, § 330023(a)(1), Sept. 

13, 1994, 108 Stat. 2150, substituted ‘‘Freedom of access 

to clinic entrances’’ for ‘‘Blocking access to reproduc-

tive health services’’ in item 248. 

Pub. L. 103–259, § 4, May 26, 1994, 108 Stat. 697, added 

item 248. 

1988—Pub. L. 100–690, title VII, § 7018(b)(2), Nov. 18, 

1988, 102 Stat. 4396, struck out ‘‘of citizens’’ after 

‘‘rights’’ in item 241. 

Pub. L. 100–346, § 3, June 24, 1988, 102 Stat. 645, added 

item 247. 

1976—Pub. L. 94–453, § 4(b), Oct. 2, 1976, 90 Stat. 1517, 

added item 246. 

1968—Pub. L. 90–284, title I, § 102, Apr. 11, 1968, 82 Stat. 

75, added item 245. 

§ 241. Conspiracy against rights 

If two or more persons conspire to injure, op-

press, threaten, or intimidate any person in any 

State, Territory, Commonwealth, Possession, or 

District in the free exercise or enjoyment of any 

right or privilege secured to him by the Con-

stitution or laws of the United States, or be-

cause of his having so exercised the same; or 

If two or more persons go in disguise on the 

highway, or on the premises of another, with in-

tent to prevent or hinder his free exercise or en-

joyment of any right or privilege so secured— 

They shall be fined under this title or impris-

oned not more than ten years, or both; and if 

death results from the acts committed in viola-

tion of this section or if such acts include kid-

napping or an attempt to kidnap, aggravated 

sexual abuse or an attempt to commit aggra-

vated sexual abuse, or an attempt to kill, they 

shall be fined under this title or imprisoned for 

any term of years or for life, or both, or may be 

sentenced to death. 

(June 25, 1948, ch. 645, 62 Stat. 696; Pub. L. 90–284, 

title I, § 103(a), Apr. 11, 1968, 82 Stat. 75; Pub. L. 

100–690, title VII, § 7018(a), (b)(1), Nov. 18, 1988, 102 

Stat. 4396; Pub. L. 103–322, title VI, § 60006(a), 

title XXXII, §§ 320103(a), 320201(a), title XXXIII, 

§ 330016(1)(L), Sept. 13, 1994, 108 Stat. 1970, 2109, 

2113, 2147; Pub. L. 104–294, title VI, 

§§ 604(b)(14)(A), 607(a), Oct. 11, 1996, 110 Stat. 3507, 

3511.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 51 (Mar. 4, 1909, ch. 

321, § 19, 35 Stat. 1092). 

Clause making conspirator ineligible to hold office 

was omitted as incongruous because it attaches ineli-

gibility to hold office to a person who may be a private 

citizen and who was convicted of conspiracy to violate 

a specific statute. There seems to be no reason for im-

posing such a penalty in the case of one individual 

crime, in view of the fact that other crimes do not 

carry such a severe consequence. The experience of the 

Department of Justice is that this unusual penalty has 

been an obstacle to successful prosecutions for viola-

tions of the act. 

Mandatory punishment provision was rephrased in 

the alternative. 

Minor changes in phraseology were made. 

AMENDMENTS 

1996—Pub. L. 104–294, § 607(a), substituted ‘‘any State, 

Territory, Commonwealth, Possession, or District’’ for 

‘‘any State, Territory, or District’’ in first par. 

Pub. L. 104–294, § 604(b)(14)(A), repealed Pub. L. 

103–322, § 320103(a)(1). See 1994 Amendment note below. 

1994—Pub. L. 103–322, § 330016(1)(L), substituted ‘‘They 

shall be fined under this title’’ for ‘‘They shall be fined 

not more than $10,000’’ in third par. 

Pub. L. 103–322, § 320201(a), substituted ‘‘person in any 

State’’ for ‘‘inhabitant of any State’’ in first par. 

Pub. L. 103–322, § 320103(a)(2)–(4), in third par., sub-

stituted ‘‘results from the acts committed in violation 

of this section or if such acts include kidnapping or an 

attempt to kidnap, aggravated sexual abuse or an at-

tempt to commit aggravated sexual abuse, or an at-

tempt to kill, they shall be fined under this title or im-

prisoned for any term of years or for life, or both’’ for 

‘‘results, they shall be subject to imprisonment for any 

term of years or for life’’. 

Pub. L. 103–322, § 320103(a)(1), which provided for 

amendment identical to Pub. L. 103–322, § 330016(1)(L), 

above, was repealed by Pub. L. 104–294, § 604(b)(14)(A). 

Pub. L. 103–322, § 60006(a), substituted ‘‘, or may be 

sentenced to death.’’ for period at end of third par. 

1988—Pub. L. 100–690 struck out ‘‘of citizens’’ after 

‘‘rights’’ in section catchline and substituted ‘‘inhab-

itant of any State, Territory, or District’’ for ‘‘citizen’’ 

in text. 

1968—Pub. L. 90–284 increased limitation on fines 

from $5,000 to $10,000 and provided for imprisonment for 

any term of years or for life when death results. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by section 604(b)(14)(A) of Pub. L. 104–294 

effective Sept. 13, 1994, see section 604(d) of Pub. L. 

104–294, set out as a note under section 13 of this title. 

SHORT TITLE OF 1996 AMENDMENT 

Pub. L. 104–155, § 1, July 3, 1996, 110 Stat. 1392, pro-

vided that: ‘‘This Act [amending section 247 of this title 

and section 10602 of Title 42, The Public Health and 

Welfare, enacting provisions set out as a note under 

section 247 of this title, and amending provisions set 
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Page 86 TITLE 18—CRIMES AND CRIMINAL PROCEDURE § 242 

out as a note under section 534 of Title 28, Judiciary 

and Judicial Procedure] may be cited as the ‘Church 

Arson Prevention Act of 1996’.’’ 

§ 242. Deprivation of rights under color of law 

Whoever, under color of any law, statute, ordi-

nance, regulation, or custom, willfully subjects 

any person in any State, Territory, Common-

wealth, Possession, or District to the depriva-

tion of any rights, privileges, or immunities se-

cured or protected by the Constitution or laws 

of the United States, or to different punish-

ments, pains, or penalties, on account of such 

person being an alien, or by reason of his color, 

or race, than are prescribed for the punishment 

of citizens, shall be fined under this title or im-

prisoned not more than one year, or both; and if 

bodily injury results from the acts committed in 

violation of this section or if such acts include 

the use, attempted use, or threatened use of a 

dangerous weapon, explosives, or fire, shall be 

fined under this title or imprisoned not more 

than ten years, or both; and if death results 

from the acts committed in violation of this sec-

tion or if such acts include kidnapping or an at-

tempt to kidnap, aggravated sexual abuse, or an 

attempt to commit aggravated sexual abuse, or 

an attempt to kill, shall be fined under this 

title, or imprisoned for any term of years or for 

life, or both, or may be sentenced to death. 

(June 25, 1948, ch. 645, 62 Stat. 696; Pub. L. 90–284, 

title I, § 103(b), Apr. 11, 1968, 82 Stat. 75; Pub. L. 

100–690, title VII, § 7019, Nov. 18, 1988, 102 Stat. 

4396; Pub. L. 103–322, title VI, § 60006(b), title 

XXXII, §§ 320103(b), 320201(b), title XXXIII, 

§ 330016(1)(H), Sept. 13, 1994, 108 Stat. 1970, 2109, 

2113, 2147; Pub. L. 104–294, title VI, 

§§ 604(b)(14)(B), 607(a), Oct. 11, 1996, 110 Stat. 3507, 

3511.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 52 (Mar. 4, 1909, ch. 

321, § 20, 35 Stat. 1092). 

Reference to persons causing or procuring was omit-

ted as unnecessary in view of definition of ‘‘principal’’ 

in section 2 of this title. 

A minor change was made in phraseology. 

AMENDMENTS 

1996—Pub. L. 104–294, § 607(a), substituted ‘‘any State, 

Territory, Commonwealth, Possession, or District’’ for 

‘‘any State, Territory, or District’’. 

Pub. L. 104–294, § 604(b)(14)(B), repealed Pub. L. 

103–322, § 320103(b)(1). See 1994 Amendment note below. 

1994—Pub. L. 103–322, § 330016(1)(H), substituted ‘‘shall 

be fined under this title’’ for ‘‘shall be fined not more 

than $1,000’’ after ‘‘citizens,’’. 

Pub. L. 103–322, § 320201(b), substituted ‘‘any person in 

any State’’ for ‘‘any inhabitant of any State’’ and ‘‘on 

account of such person’’ for ‘‘on account of such inhab-

itant’’. 

Pub. L. 103–322, § 320103(b)(2)–(5), substituted ‘‘bodily 

injury results from the acts committed in violation of 

this section or if such acts include the use, attempted 

use, or threatened use of a dangerous weapon, explo-

sives, or fire, shall be fined under this title or impris-

oned not more than ten years, or both; and if death re-

sults from the acts committed in violation of this sec-

tion or if such acts include kidnapping or an attempt 

to kidnap, aggravated sexual abuse, or an attempt to 

commit aggravated sexual abuse, or an attempt to kill, 

shall be fined under this title, or imprisoned for any 

term of years or for life, or both’’ for ‘‘bodily injury re-

sults shall be fined under this title or imprisoned not 

more than ten years, or both; and if death results shall 

be subject to imprisonment for any term of years or for 

life’’. 
Pub. L. 103–322, § 320103(b)(1), which provided for 

amendment identical to Pub. L. 103–322, § 330016(1)(H), 

above, was repealed by Pub. L. 104–294, § 604(b)(14)(B). 
Pub. L. 103–322, § 60006(b), inserted before period at 

end ‘‘, or may be sentenced to death’’. 
1988—Pub. L. 100–690 inserted ‘‘and if bodily injury re-

sults shall be fined under this title or imprisoned not 

more than ten years, or both;’’ after ‘‘or both;’’. 
1968—Pub. L. 90–284 provided for imprisonment for 

any term of years or for life when death results. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by section 604(b)(14)(B) of Pub. L. 104–294 

effective Sept. 13, 1994, see section 604(d) of Pub. L. 

104–294, set out as a note under section 13 of this title. 

§ 243. Exclusion of jurors on account of race or 
color 

No citizen possessing all other qualifications 

which are or may be prescribed by law shall be 

disqualified for service as grand or petit juror in 

any court of the United States, or of any State 

on account of race, color, or previous condition 

of servitude; and whoever, being an officer or 

other person charged with any duty in the selec-

tion or summoning of jurors, excludes or fails to 

summon any citizen for such cause, shall be 

fined not more than $5,000. 

(June 25, 1948, ch. 645, 62 Stat. 696.) 

HISTORICAL AND REVISION NOTES 

Based on section 44 of title 8, U.S.C., 1940 ed., Aliens 

and Nationality (Mar. 1, 1875, ch. 114, § 4, 18 Stat. 336). 
Words ‘‘be deemed guilty of a misdemeanor, and’’ 

were deleted as unnecessary in view of definition of 

misdemeanor in section 1 of this title. 
Words ‘‘on conviction thereof’’ were omitted as un-

necessary, since punishment follows only after convic-

tion. 
Minimum punishment provisions were omitted. (See 

reviser’s note under section 203 of this title.) 
Minor changes in phraseology were made. 

§ 244. Discrimination against person wearing 
uniform of armed forces 

Whoever, being a proprietor, manager, or em-

ployee of a theater or other public place of en-

tertainment or amusement in the District of Co-

lumbia, or in any Territory, or Possession of the 

United States, causes any person wearing the 

uniform of any of the armed forces of the United 

States to be discriminated against because of 

that uniform, shall be fined under this title. 

(June 25, 1948, ch. 645, 62 Stat. 697; May 24, 1949, 

ch. 139, § 5, 63 Stat. 90; Pub. L. 103–322, title 

XXXIII, § 330016(1)(G), Sept. 13, 1994, 108 Stat. 

2147.) 

HISTORICAL AND REVISION NOTES 

1948 ACT 

Based on title 18, U.S.C., 1940 ed., § 523 (Mar. 1, 1911, 

ch. 187, 36 Stat. 963; Aug. 24, 1912, ch. 387, § 1, 37 Stat. 

512; Jan. 28, 1915, ch. 20, § 1, 38 Stat. 800). 
Words ‘‘guilty of a misdemeanor’’, following ‘‘shall 

be’’, were omitted as unnecessary in view of definition 

of ‘‘misdemeanor’’ in section 1 of this title. (See revis-

er’s note under section 212 of this title.) 

Changes were made in phraseology. 

1949 ACT 

This section [section 5] substitutes, in section 244 of 

title 18, U.S.C., ‘‘any of the armed forces of the United 
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1 So in original. Does not conform to section catchline. 

(A) Chapter 81 of this title, relating to com-

pensation for work-related injuries. 

(B) Chapter 171 of title 28, relating to tort 

claims. 

(C) Chapter 11 of title 18, relating to con-

flicts of interest. 

(Added Pub. L. 106–398, § 1 [[div. A], title XI, 

§ 1101(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A–308.) 

CHAPTER 33—EXAMINATION, SELECTION, 
AND PLACEMENT 

SUBCHAPTER I—EXAMINATION, CERTIFICATION, 

AND APPOINTMENT 

Sec. 

3301. Civil service; generally. 

3302. Competitive service; rules. 

3303. Competitive service; recommendations of 

Senators or Representatives. 

3304. Competitive service; examinations. 

3304a. Competitive service; career appointment 

after 3 years’ temporary service. 

3305. Competitive service; examinations; when 

held. 

[3306. Repealed.] 

3307. Competitive service; maximum-age entrance 

requirements; exceptions. 

3308. Competitive service; examinations; edu-

cational requirements prohibited; excep-

tions. 

3309. Preference eligibles; examinations; additional 

points for. 

3310. Preference eligibles; examinations; guards, 

elevator operators, messengers, and custo-

dians. 

3311. Preference eligibles; examinations; crediting 

experience. 

3312. Preference eligibles; physical qualifications; 

waiver. 

3313. Competitive service; registers of eligibles. 

3314. Registers; preference eligibles who resigned. 

3315. Registers; preference eligibles furloughed or 

separated. 

[3315a. Repealed.] 

3316. Preference eligibles; reinstatement. 

3317. Competitive service; certification from reg-

isters. 

3318. Competitive service; selection from certifi-

cates. 

3319. Alternative ranking and selection procedures. 

3320. Excepted service; government of the District 

of Columbia; selection. 

3321. Competitive service; probationary period. 

[3322. Repealed.] 

3323. Automatic separations; reappointment; reem-

ployment of annuitants. 

3324. Appointments to positions classified above 

GS–15. 

3325. Appointments to scientific and professional 

positions. 

3326. Appointments of retired members of the 

armed forces to positions in the Depart-

ment of Defense. 

3327. Civil service employment information. 

3328. Selective Service registration. 

3329. Appointments of military reserve technicians 

to positions in the competitive service. 

3330. Government-wide list of vacant positions. 

3330a. Preference eligibles; administrative redress. 

3330b. Preference eligibles; judicial redress. 

3330c. Preference eligibles; remedy. 

3330d. Appointment of certain military spouses. 

SUBCHAPTER II—OATH OF OFFICE 

3331. Oath of office. 

3332. Officer affidavit; no consideration paid for ap-

pointment. 

3333. Employee affidavit; loyalty and striking 

against the Government. 

Sec. 

SUBCHAPTER III—DETAILS, VACANCIES, AND 

APPOINTMENTS 

3341. Details; within Executive or military depart-

ments. 

[3342. Repealed.] 

3343. Details; to international organizations. 

3344. Details; administrative law judges. 

3345. Acting officer. 

3346. Time limitation. 

3347. Exclusivity. 

3348. Vacant office. 

3349. Reporting of vacancies. 

3349a. Presidential inaugural transitions. 

3349b. Holdover provisions relating to certain inde-

pendent establishments.1 

3349c. Exclusion of certain officers. 

3349d. Notification of intent to nominate during cer-

tain recesses or adjournments. 

SUBCHAPTER IV—TRANSFERS 

3351. Preference eligibles; transfer; physical quali-

fications; waiver. 

3352. Preference in transfers for employees making 

certain disclosures. 

SUBCHAPTER V—PROMOTION 

3361. Promotion; competitive service; examination. 

3362. Promotion; effect of incentive award. 

3363. Preference eligibles; promotion; physical 

qualifications; waiver. 

[3364. Repealed.] 

SUBCHAPTER VI—ASSIGNMENTS TO AND FROM 

STATES 

3371. Definitions. 

3372. General provisions. 

3373. Assignments of employees to State or local 

governments.1 

3374. Assignments of employees from State or local 

governments. 

3375. Travel expenses. 

3376. Regulations. 

SUBCHAPTER VII—AIR TRAFFIC CONTROLLERS 

3381. Training. 

3382. Involuntary separation for retirement. 

3383. Determinations; review procedures. 

3384. Regulations. 

3385. Effect on other authority. 

SUBCHAPTER VIII—APPOINTMENT, REASSIGN-

MENT, TRANSFER, AND DEVELOPMENT IN THE 

SENIOR EXECUTIVE SERVICE 

3391. Definitions. 

3392. General appointment provisions. 

3393. Career appointments. 

[3393a. Repealed.] 

3394. Noncareer and limited appointments. 

3395. Reassignment and transfer within the Senior 

Executive Service. 

3396. Development for and within the Senior Exec-

utive Service. 

3397. Regulations. 

AMENDMENTS 

2013—Pub. L. 112–239, div. A, title V, § 566(c), Jan. 2, 

2013, 126 Stat. 1751, added item 3330d. 

2002—Pub. L. 107–296, title XIII, §§ 1312(b), 1321(a)(1)(C), 

Nov. 25, 2002, 116 Stat. 2291, 2296, added item 3319 and 

struck out item 3393a ‘‘Recertification’’. 

1998—Pub. L. 105–339, § 3(b), Oct. 31, 1998, 112 Stat. 3184, 

added items 3330a to 3330c. 

Pub. L. 105–277, div. C, title I, § 151(c)(1), Oct. 21, 1998, 

112 Stat. 2681–616, substituted ‘‘DETAILS, VACANCIES, 

AND APPOINTMENTS’’ for ‘‘DETAILS’’ in heading for 

subchapter III, ‘‘Acting officer’’ for ‘‘Details; to office 
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of head of Executive agency or military department’’ in 

item 3345, ‘‘Time limitation’’ for ‘‘Details; to subordi-

nate offices’’ in item 3346, ‘‘Exclusivity’’ for ‘‘Details; 

Presidential authority’’ in item 3347, ‘‘Vacant office’’ 

for ‘‘Details; limited in time’’ in item 3348, and ‘‘Re-

porting of vacancies’’ for ‘‘Details; to fill vacancies; re-

strictions’’ in item 3349 and added items 3349a to 3349d. 
1996—Pub. L. 104–197, title III, § 315(b)(1), Sept. 16, 1996, 

110 Stat. 2416, substituted ‘‘Competitive service; recom-

mendations of Senators or Representatives’’ for ‘‘Polit-

ical recommendations’’ in item 3303. 
Pub. L. 104–106, div. A, title X, § 1037(b)(2), Feb. 10, 

1996, 110 Stat. 432, which directed substitution of ‘‘3330. 

Government-wide list of vacant positions’’ for the item 

relating to section 3329, as added by section 4431(b) of 

Pub. L. 102–484, could not be executed because of the in-

tervening amendment by Pub. L. 104–52, § 4(2). See 1995 

Amendment note below. 
1995—Pub. L. 104–52, title IV, § 4(2), Nov. 19, 1995, 109 

Stat. 490, redesignated item 3329 ‘‘Government-wide list 

of vacant positions’’ as item 3330. 
1993—Pub. L. 103–94, § 8(b), Oct. 6, 1993, 107 Stat. 1007, 

substituted ‘‘Political recommendations’’ for ‘‘Com-

petitive service; recommendations of Senators or Rep-

resentatives’’ in item 3303. 
1992—Pub. L. 102–484, div. A, title V, § 544(b), div. D, 

title XLIV, § 4431(b), Oct. 23, 1992, 106 Stat. 2415, 2720, 

added two items 3329. 
Pub. L. 102–378, § 2(13)(B), Oct. 2, 1992, 106 Stat. 1347, 

struck out item 3342 ‘‘Federal participants in executive 

exchange programs’’. 
1990—Pub. L. 101–509, title V, § 529 [title I, 

§ 101(b)(9)(C)(iii)], Nov. 5, 1990, 104 Stat. 1427, 1441, sub-

stituted ‘‘Appointments to positions classified above 

GS–15’’ for ‘‘Appointments at GS–16, 17, and 18’’ in item 

3324. 
Pub. L. 101–416, § 2(a)(2), Oct. 12, 1990, 104 Stat. 903, 

added item 3342. 
1989—Pub. L. 101–194, title V, § 506(a)(2), Nov. 30, 1989, 

103 Stat. 1758, added item 3393a. 
Pub. L. 101–12, § 5(b), Apr. 10, 1989, 103 Stat. 33, added 

item 3352. 
1988—Pub. L. 100–398, § 7(a)(3), Aug. 17, 1988, 102 Stat. 

988, inserted ‘‘agency’’ after ‘‘Executive’’ in item 3345. 
1985—Pub. L. 99–145, title XVI, § 1622(a)(2), Nov. 8, 1985, 

99 Stat. 777, added item 3328. 
1979—Pub. L. 96–54, § 2(a)(13), Aug. 14, 1979, 93 Stat. 382, 

struck out item 3315a ‘‘Registers; individuals receiving 

compensation for work injuries’’. 
1978—Pub. L. 95–454, title III, §§ 303(b), 307(h)(2), 309(b), 

title IV, § 403(b), title IX, § 906(c)(4), Oct. 13, 1978, 92 

Stat. 1146, 1149, 1152, 1165, 1227, substituted ‘‘probation-

ary period’’ for ‘‘probation; period of’’ in item 3321, 

struck out item 3319 ‘‘Competitive service; selection; 

members of family restriction’’, added items 3327 and 

3391 to 3397, and struck out items 3391 to 3398. 
Pub. L. 95–437, § 3(b), Oct. 10, 1978, 92 Stat. 1058, added 

heading for subchapter VII and items 3391 to 3398. 
Pub. L. 95–256, § 5(b)(2), Apr. 6, 1978, 92 Stat. 191, 

struck out item 3322 ‘‘Competitive service; temporary 

appointments after age 70’’. 
Pub. L. 95–251, § 2(c)(3), Mar. 27, 1978, 92 Stat. 184, sub-

stituted ‘‘administrative law judges’’ for ‘‘hearing ex-

aminers’’ in item 3344. 
Pub. L. 95–228, § 2(a), Feb. 10, 1978, 92 Stat. 25, struck 

out item 3306 ‘‘Competitive service; departmental serv-

ice; apportionment’’. 
1975—Pub. L. 94–183, § 2(7), Dec. 31, 1975, 89 Stat. 1057, 

struck out item 3364 ‘‘Promotion; substitute employees 

in the postal field service’’. 
1972—Pub. L. 92–297, §§ 2(b), 3(b), May 16, 1972, 86 Stat. 

142, 144, substituted ‘‘maximum age entrance require-

ments, exceptions’’ for ‘‘maximum age requirement; re-

striction on use of appropriated funds’’ in item 3307, 

and added subchapter VII and items 3381 to 3385. 
1971—Pub. L. 91–648, title IV, § 402(b), Jan. 5, 1971, 84 

Stat. 1925, added heading for subchapter VI and items 

3371 to 3376. 
1970—Pub. L. 91–375, § 6(c)(7)(B), Aug. 12, 1970, 84 Stat. 

776, struck out item 3327 ‘‘Postmasters; standards for 

determination of qualifications’’. 

1967—Pub. L. 90–105, § 1(b), Oct. 11, 1967, 81 Stat. 273, 

added item 3304a. 

Pub. L. 90–83, § 1(9)(B), Sept. 11, 1967, 81 Stat. 197, 

added item 3315a. 

1966—Pub. L. 89–762, § 1(b), Nov. 5, 1966, 80 Stat. 1312, 

struck out item 3342 ‘‘Details; field to departmental 

service prohibited’’. 

SUBCHAPTER I—EXAMINATION, 

CERTIFICATION, AND APPOINTMENT 

§ 3301. Civil service; generally 

The President may— 

(1) prescribe such regulations for the admis-

sion of individuals into the civil service in the 

executive branch as will best promote the effi-

ciency of that service; 

(2) ascertain the fitness of applicants as to 

age, health, character, knowledge, and ability 

for the employment sought; and 

(3) appoint and prescribe the duties of indi-

viduals to make inquiries for the purpose of 

this section. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 417.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 631 (less last 

16 words). 

R.S. § 1753 (less last 16 

words). 

The words ‘‘civil service in the executive branch’’ are 

substituted for ‘‘civil service of the United States’’ to 

confirm the grant of authority in view of the definition 

of ‘‘civil service’’ in section 2101. The word ‘‘will’’ is 

substituted for ‘‘may’’. The words ‘‘for the employment 

sought’’ are substituted for ‘‘for the branch of service 

into which he seeks to enter’’ as the latter are archaic 

since there are no ‘‘branches’’ within the executive 

branch. The word ‘‘applicant’’ is substituted for ‘‘can-

didate’’. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface to the report. 

SHORT TITLE OF 1998 AMENDMENT 

Pub. L. 105–277, div. C, title I, § 151(a), Oct. 21, 1998, 112 

Stat. 2681–611, provided that: ‘‘This section [enacting 

sections 3345 to 3349d of this title, repealing former sec-

tions 3345 to 3349 of this title, and enacting provisions 

set out as a note under section 3345 of this title] may 

be cited as the ‘Federal Vacancies Reform Act of 1998’.’’ 

SHORT TITLE OF 1991 AMENDMENT 

Pub. L. 102–175, § 1, Dec. 2, 1991, 105 Stat. 1222, provided 

that: ‘‘This Act [amending sections 3395, 3396, 5383, and 

7701 of this title] may be cited as the ‘Senior Executive 

Service Improvements Act’.’’ 

MODIFICATIONS TO NATIONAL SECURITY EDUCATION 

PROGRAM 

Pub. L. 107–296, title XIII, § 1332(a), Nov. 25, 2002, 116 

Stat. 2299, provided that: 

‘‘(a) FINDINGS AND POLICIES.— 

‘‘(1) FINDINGS.—Congress finds that— 

‘‘(A) the United States Government actively en-

courages and financially supports the training, edu-

cation, and development of many United States 

citizens; 

‘‘(B) as a condition of some of those supports, 

many of those citizens have an obligation to seek 

either compensated or uncompensated employment 

in the Federal sector; and 

‘‘(C) it is in the United States national interest to 

maximize the return to the Nation of funds in-

JCApx [ 965 / 1149 ]



Page 262 TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES § 3330d 

(b) A preference eligible who prevails in an ac-

tion under section 3330a or 3330b shall be award-

ed reasonable attorney fees, expert witness fees, 

and other litigation expenses. 

(Added Pub. L. 105–339, § 3(a), Oct. 31, 1998, 112 

Stat. 3184.) 

§ 3330d. Appointment of certain military spouses 

(a) DEFINITIONS.—In this section: 

(1) The term ‘‘active duty’’— 

(A) has the meaning given that term in 

section 101(d)(1) of title 10; 

(B) includes full-time National Guard duty 

(as defined in section 101(d)(5) of title 10); 

and 

(C) for a member of a reserve component 

(as described in section 10101 of title 10), does 

not include training duties or attendance at 

a service school. 

(2) The term ‘‘agency’’— 

(A) has the meaning given the term ‘‘Exec-

utive agency’’ in section 105 of this title; and 

(B) does not include the Government Ac-

countability Office. 

(3) The term ‘‘geographic area of the perma-

nent duty station’’ means the area from which 

individuals reasonably can be expected to 

travel daily to and from work at the location 

of a member’s permanent duty station. 

(4) The term ‘‘permanent change of station’’ 

means the assignment, detail, or transfer of a 

member of the Armed Forces who is on active 

duty and serving at a permanent duty station 

under a competent authorization or order that 

does not— 

(A) specify the duty as temporary; 

(B) provide for assignment, detail, or 

transfer, after that different permanent duty 

station, to a further different permanent 

duty station; or 

(C) direct return to the initial permanent 

duty station. 

(5) The term ‘‘relocating spouse of a member 

of the Armed Forces’’ means an individual 

who— 

(A) is married to a member of the Armed 

Forces (on or prior to a permanent change of 

station of the member) who is ordered to ac-

tive duty for a period of more than 180 con-

secutive days; 

(B) relocates to the member’s permanent 

duty station; and 

(C) before relocating as described in sub-

paragraph (B), resided outside the geo-

graphic area of the permanent duty station. 

(6) The term ‘‘spouse of a disabled or de-

ceased member of the Armed Forces’’ means 

an individual— 

(A) who is married to a member of the 

Armed Forces who— 

(i) is retired, released, or discharged 

from the Armed Forces; and 

(ii) on the date on which the member re-

tires, is released, or is discharged, has a 

disability rating of 100 percent under the 

standard schedule of rating disabilities in 

use by the Department of Veterans Affairs; 

or 

(B) who— 

(i) was married to a member of the 

Armed Forces on the date on which the 

member dies while on active duty in the 

Armed Forces; and 

(ii) has not remarried. 

(b) APPOINTMENT AUTHORITY.—The head of an 

agency may appoint noncompetitively— 

(1) a relocating spouse of a member of the 

Armed Forces; or 

(2) a spouse of a disabled or deceased mem-

ber of the Armed Forces. 

(c) SPECIAL RULES REGARDING RELOCATING 

SPOUSE.— 

(1) IN GENERAL.—An appointment of a relo-

cating spouse of a member of the Armed 

Forces under this section may only be to a po-

sition the duty station for which is within the 

geographic area of the permanent duty station 

of the member of the Armed Forces, unless 

there is no agency with a position with a duty 

station within the geographic area of the per-

manent duty station of the member of the 

Armed Forces. 

(2) SINGLE PERMANENT APPOINTMENT PER 

DUTY STATION.—A relocating spouse of a mem-

ber of the Armed Forces may not receive more 

than 1 permanent appointment under this sec-

tion for each time the spouse relocates as de-

scribed in subparagraphs (B) and (C) of sub-

section (a)(5). 

(d) SPECIAL RULES REGARDING SPOUSE OF A 

DISABLED OR DECEASED MEMBER OF THE ARMED 

FORCES.— 

(1) IN GENERAL.—An appointment of an eligi-

ble spouse as described in subparagraph (A) or 

(B) of subsection (a)(6) is not restricted to a 

geographical area. 

(2) SINGLE PERMANENT APPOINTMENT.—A 

spouse of a disabled or deceased member of the 

Armed Forces may not receive more than 1 

permanent appointment under this section. 

(Added Pub. L. 112–239, div. A, title V, § 566(a), 

Jan. 2, 2013, 126 Stat. 1749.) 

REGULATIONS 

Pub. L. 112–239, div. A, title V, § 566(b), Jan. 2, 2013, 126 

Stat. 1751, provided that: ‘‘Not later than 180 after the 

date of the enactment of this Act [Jan. 2, 2013], the Di-

rector of the Office of Personnel Management shall 

amend section 315.612 of title 5, Code of Federal Regula-

tions (relating to noncompetitive appointment of cer-

tain military spouses), in accordance with the amend-

ment made by subsection (a) [enacting this section] 

and promulgate or amend any other regulations nec-

essary to carry out the amendment made by subsection 

(a).’’ 

SUBCHAPTER II—OATH OF OFFICE 

§ 3331. Oath of office 

An individual, except the President, elected or 

appointed to an office of honor or profit in the 

civil service or uniformed services, shall take 

the following oath: ‘‘I, AB, do solemnly swear 

(or affirm) that I will support and defend the 

Constitution of the United States against all en-

emies, foreign and domestic; that I will bear 

true faith and allegiance to the same; that I 

take this obligation freely, without any mental 
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reservation or purpose of evasion; and that I will 

well and faithfully discharge the duties of the 

office on which I am about to enter. So help me 

God.’’ This section does not affect other oaths 

required by law. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 424.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 16. R.S. § 1757. 

May 13, 1884, ch. 46, §§ 2, 3, 23 

Stat. 22. 

All but the quoted language in R.S. § 1757 is omitted 

as obsolete since R.S. § 1757 was originally an alter-

native oath to the oath prescribed in R.S. § 1756 which 

oath was repealed by the Act of May 13, 1884, ch. 46, § 2, 

23 Stat. 22. The words ‘‘An individual, except the Presi-

dent, . . . in the civil service or uniformed services’’ are 

substituted for ‘‘any person . . . either in the civil, mili-

tary, or naval service, except the President of the 

United States’’. The second sentence of former section 

16 is changed to read, ‘‘This section does not affect 

other oaths required by law.’’. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface to the report. 

§ 3332. Officer affidavit; no consideration paid 
for appointment 

An officer, within 30 days after the effective 

date of his appointment, shall file with the oath 

of office required by section 3331 of this title an 

affidavit that neither he nor anyone acting in 

his behalf has given, transferred, promised, or 

paid any consideration for or in the expectation 

or hope of receiving assistance in securing the 

appointment. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 424.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 21a. Dec. 11, 1926, ch. 4, § 1, 44 

Stat. 918. 

Mar. 2, 1927, ch. 284, 44 Stat. 

1346. 

Sept. 23, 1950, ch. 1010, § 10, 

64 Stat. 987. 

The section is restated for clarity and conciseness. 

The term ‘‘officer’’ is coextensive with and substituted 

for ‘‘Each individual appointed hereafter as a civil offi-

cer of the United States by the President, by and with 

the advice and consent of the Senate, or by the Presi-

dent alone, or by a court of law, or by the head of a de-

partment’’ in view of the definition of ‘‘officer’’ in sec-

tion 2104. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface to the report. 

§ 3333. Employee affidavit; loyalty and striking 
against the Government 

(a) Except as provided by subsection (b) of this 

section, an individual who accepts office or em-

ployment in the Government of the United 

States or in the government of the District of 

Columbia shall execute an affidavit within 60 

days after accepting the office or employment 

that his acceptance and holding of the office or 

employment does not or will not violate section 

7311 of this title. The affidavit is prima facie evi-

dence that the acceptance and holding of office 

or employment by the affiant does not or will 

not violate section 7311 of this title. 

(b) An affidavit is not required from an indi-

vidual employed by the Government of the 

United States or the government of the District 

of Columbia for less than 60 days for sudden 

emergency work involving the loss of human life 

or the destruction of property. This subsection 

does not relieve an individual from liability for 

violation of section 7311 of this title. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 424.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 118q. Aug. 9, 1955, ch. 690, § 2, 69 

Stat. 624. 

.................. [Uncodified]. June 29, 1956, ch. 479, § 3 (as 

applicable to the Act of 

Aug. 9, 1955, ch. 690, § 2, 69 

Stat. 624), 70 Stat. 453. 

The section is restated for clarity and to conform to 

the style of section 3332. 

In subsection (a), the words ‘‘after August 9, 1955’’ are 

omitted as executed. The words ‘‘if the affidavit is exe-

cuted prior to acceptance of such office or employ-

ment’’ are omitted as unnecessary. The words ‘‘From 

and after July 1, 1956’’, appearing in the Act of June 29, 

1956, are omitted as executed. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface to the report. 

SUBCHAPTER III—DETAILS, VACANCIES, 

AND APPOINTMENTS 

AMENDMENTS 

1998—Pub. L. 105–277, div. C, title I, § 151(c)(2), Oct. 21, 

1998, 112 Stat. 2681–616, substituted ‘‘DETAILS, VACAN-

CIES, AND APPOINTMENTS’’ for ‘‘DETAILS’’ as sub-

chapter heading. 

ANNUAL REPORT TO CONGRESS ON EMPLOYEES OR MEM-

BERS OF ARMED SERVICES DETAILED TO EXECUTIVE 

AGENCIES; EXEMPTIONS 

Pub. L. 103–329, title VI, § 619, Sept. 30, 1993, 108 Stat. 

2420, which directed each Executive agency detailing 

personnel submit an annual report to Senate and House 

Committees on Appropriations on all employees or 

members of armed services detailed to Executive agen-

cies, listing grade, position, and offices of each person 

detailed and agency to which each such person was de-

tailed, with exemptions for certain intelligence agen-

cies, terminated, effective May 15, 2000, see section 3003 

of Pub. L. 104–66, as amended, set out as a note under 

section 1113 of Title 31, Money and Finance, and page 

151 of House Document No. 103–7. Similar provisions 

were contained in the following prior appropriations 

acts: 

Pub. L. 103–123, title VI, § 617, Oct. 28, 1993, 107 Stat. 

1263. 

Pub. L. 102–393, title VI, § 619, Oct. 6, 1992, 106 Stat. 

1769; repealed by Pub. L. 104–66, title III, § 3001(h), Dec. 

21, 1995, 109 Stat. 734. 

Pub. L. 102–141, title VI, § 619, Oct. 28, 1991, 105 Stat. 

871. 

Pub. L. 101–509, title VI, § 616, Nov. 5, 1990, 104 Stat. 

1474. 

Pub. L. 101–136, title VI, § 616, Nov. 3, 1989, 103 Stat. 

819. 

Pub. L. 100–440, title VI, § 616, Sept. 22, 1988, 102 Stat. 

1754. 

Pub. L. 100–202, § 101(m) [title VI, § 621], Dec. 22, 1987, 

101 Stat. 1329–390, 1329–427. 
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1 So in original. Does not conform to section catchline. 

trolled by the Government as well as to buildings 

owned by it. 

1949—Act May 24, 1949, struck out reference to the 

Tax Court in former provisions enumerating judges and 

courts to receive certain publications, and inserted pro-

visions set out as second par. 

§ 414. Transmittal of books to successors 

All government publications and law books 

furnished to justices, judges, clerks of courts, 

and United States attorneys of the United 

States and its territories and possessions, and 

other officers of the United States or an agency 

thereof shall be transmitted to their successors 

in office. All permanent or bound books and pub-

lications furnished under this chapter except 

those books furnished to the Library of Congress 

for international exchange shall remain the 

property of the United States and shall be 

marked plainly, ‘‘The Property of the United 

States’’. 

(June 25, 1948, ch. 646, 62 Stat. 906; Pub. L. 87–845, 

§ 7, Oct. 18, 1962, 76A Stat. 699.) 

HISTORICAL AND REVISION NOTES 

Based on section 90 of title 5, U.S.C., 1940 ed., Execu-

tive Departments and Government Officers and Em-

ployees, section 530 of title 28, U.S.C., 1940 ed., and sec-

tion 92 of title 44, U.S.C., 1940 ed., Public Printing and 

Documents (Aug. 7, 1882, ch. 433, § 1, 22 Stat. 336; Jan. 12, 

1895, ch. 23, § 74, 28 Stat. 620; June 20, 1936, ch. 630, §§ 11, 

12, 49 Stat. 1552, 1553; May 14, 1940, ch. 189, title IV, 54 

Stat. 210; June 28, 1941, ch. 258, title IV, 55 Stat. 301; 

July 2, 1942, ch. 472, title IV, 56 Stat. 504; June 28, 1943, 

ch. 173, title II, § 201, 57 Stat. 243; June 26, 1944, ch. 277, 

§ 203, 58 Stat. 358; May 21, 1945, ch. 129, title IV, 59 Stat. 

200; July 5, 1946, ch. 541, title IV, 60 Stat. 480). 

Section consolidates section 90 of title 5, U.S.C., 1940 

ed., providing that ‘‘statutes’’ shall be delivered to suc-

cessors of United States attorneys and clerks and pro-

visions of section 530 of title 28, U.S.C., 1940 ed., requir-

ing that all lawbooks for judges and others shall be 

marked as property of the United States and shall be 

transmitted to their successors, with section 92 of title 

44, U.S.C., 1940 ed., relating to transmittal of ‘‘Govern-

ment publications.’’ 

Words ‘‘All Government publications and lawbooks’’ 

and ‘‘furnished under this chapter’’ were used to cover 

‘‘all statutes’’ and ‘‘The Federal Reporter and continu-

ations thereto.’’ 

Words ‘‘justices and judges of the United States’’ 

were substituted for ‘‘United States judges’’ in con-

formity with uniform use of the phrase to describe all 

members of the Federal judiciary. Similar provisions in 

sections 334 and 377 of title 28, U.S.C., 1940 ed., were 

therefore omitted as covered by this revised section. 

Other provisions of said section 530 of title 28, U.S.C., 

1940 ed., were omitted. (See reviser’s note under section 

413 of this title.) 

The words ‘‘permanent or bound’’ were inserted in 

the last sentence of the revised section to obviate the 

wasteful practice under existing law of marking tem-

porary pamphlets. 

Changes were made in phraseology. 

SENATE REVISION AMENDMENT 

As finally enacted, part of act July 9, 1947, ch. 211, 

title IV, 61 Stat. 306, which was classified to Title 28, 

U.S.C., 1946 ed., § 530, became one of the sources of this 

section and was accordingly included in the schedule of 

repeals by Senate amendment. See 80th Congress Sen-

ate Report No. 1559. 

AMENDMENTS 

1962—Pub. L. 87–845 substituted ‘‘furnished to jus-

tices, judges, clerks of courts, and United States attor-

neys of the United States and its territories and posses-

sions, and other officers of the United States or an 

agency thereof’’ for ‘‘furnished to justices and judges of 

the United States and of the Territorial Courts, United 

States attorneys, clerks of courts, and other officers of 

the United States’’. 

EFFECTIVE DATE OF 1962 AMENDMENT 

Pub. L. 87–845, § 25, Oct. 18, 1962, 76A Stat. 701, pro-

vided that: ‘‘This Act [enacting section 4210 of Title 18, 

Crimes and Criminal Procedure, and section 858 of Title 

50, War and National Defense, and amending this sec-

tion, sections 547, 1404, and 1406 of this title, section 14 

of Title 18, section 1934 of Title 22, Foreign Relations 

and Intercourse, section 196 of Title 24, Hospitals and 

Asylums, and sections 191a and 191b of Title 50] takes 

effect January 2, 1963. Laws enacted after January 9, 

1962, that are inconsistent with this Act, supersede it to 

the extent of the inconsistency.’’ 

[§ 415. Repealed. Pub. L. 97–164, title I, § 113, Apr. 
2, 1982, 96 Stat. 29] 

Section, acts June 25, 1948, ch. 646, 62 Stat. 906; May 

24, 1949, ch. 139, § 70, 63 Stat. 100, provided for distribu-

tion of copies of decisions of Court of Claims. See sec-

tion 174(b) of this title. 

EFFECTIVE DATE OF REPEAL 

Repeal effective Oct. 1, 1982, see section 402 of Pub. L. 

97–164, set out as an Effective Date of 1982 Amendment 

note under section 171 of this title. 

CHAPTER 21—GENERAL PROVISIONS 
APPLICABLE TO COURTS AND JUDGES 

Sec. 

451. Definitions. 

452. Courts always open; power unrestricted by ex-

piration of sessions.1 

453. Oath of justices and judges.1 

454. Practice of law by justices and judges. 

455. Disqualification of justice, judge, or mag-

istrate judge. 

456. Traveling expenses of justices and judges; of-

ficial duty stations. 

457. Records; obsolete papers. 

458. Relative of justice or judge ineligible to ap-

pointment. 

459. Administration of oaths and acknowledg-

ments. 

460. Application to other courts. 

461. Adjustments in certain salaries. 

462. Court accommodations. 

463. Expenses of litigation. 

AMENDMENTS 

1982—Pub. L. 97–164, title I, §§ 115(a)(2), (b)(2), (c)(2), 

116(b), Apr. 2, 1982, 96 Stat. 31, 32, inserted ‘‘; official 

duty stations’’ in item 456, substituted ‘‘other courts’’ 

for ‘‘Canal Zone, Guam and Virgin Islands’’ in item 460, 

and added items 462 and 463. 

1978—Pub. L. 95–598, title II, §§ 214(c), 217(b), Nov. 6, 

1978, 92 Stat. 2661, struck out ‘‘Alaska,’’ after ‘‘Applica-

tion to’’ in item 460 and struck out reference to referees 

in bankruptcy in item 455. 

1975—Pub. L. 94–82, title II, § 205(a)(2), Aug. 9, 1975, 89 

Stat. 422, added item 461. 

1974—Pub. L. 93–512, § 2, Dec. 5, 1974, 88 Stat. 1610, sub-

stituted ‘‘Disqualification of justice, judge, magistrate, 

or referee in bankruptcy’’ for ‘‘Interest of justice or 

judge’’ in item 455. 

1963—Pub. L. 88–139, § 3(b), Oct. 16, 1963, 77 Stat. 248, 

substituted ‘‘power unrestricted by expiration of ses-

sions’’ for ‘‘powers unrestricted by terms’’ in item 452. 

1951—Act Oct. 31, 1951, ch. 655, § 42, 65 Stat. 725, in-

serted ‘‘, Guam’’ in item 460. 
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JUDGES OF THE UNITED STATES 

Act June 25, 1948, ch. 646, § 2(a), 62 Stat. 985, as amend-

ed by act Sept. 3, 1954, ch. 1263, § 51(a), 68 Stat. 1245, pro-

vided that: ‘‘The Chief Justices of the United States 

Court of Appeals for the District of Columbia, the Dis-

trict Court of the United States for the District of Co-

lumbia, and the Court of Claims [now United States 

Court of Federal Claims], and the presiding judge of the 

Court of Customs and Patent Appeals [now United 

States Court of Appeals for the Federal Circuit], in of-

fice on the effective date of this Act shall be the chief 

judges of their respective courts. The Chief Justice of 

the United States Court of Appeals for the District of 

Columbia and the Associate Justices thereof, the Chief 

Justice of the District Court of the United States for 

the District of Columbia (formerly named the Supreme 

Court of the District of Columbia) and the Associate 

Justices thereof, the Chief Justice of the Court of 

Claims [now United States Court of Federal Claims], 

and the presiding judge of the Court of Customs and 

Patent Appeals [now United States Court of Appeals for 

the Federal Circuit], in office on the effective date of 

this Act, shall be judges of the United States within 

the meaning of Section 451 of Title 28, Judiciary and 

Judicial Procedure, of the United States Code, set out 

in Section 1 of this Act. The Chief Justice of the United 

States Court of Appeals for the District of Columbia 

and the Associate Justices thereof, in office on the ef-

fective date of this Act, shall be circuit judges of the 

District of Columbia Circuit and vested with all the 

rights, powers, and duties thereof, and the said Chief 

Justice of the United States Court of Appeals for the 

District of Columbia shall be Chief Judge of said Cir-

cuit. The Chief Justice of the District Court of the 

United States for the District of Columbia (formerly 

named the Supreme Court of the District of Columbia) 

and the Associate Justices thereof, in office on the ef-

fective date of this Act, shall be district judges for the 

District of Columbia and vested with all the rights, 

powers, and duties thereof.’’ 

Act Sept. 3, 1954, ch. 1263, § 51(b), 68 Stat. 1246, pro-

vided that this amendment should take effect as of 

Sept. 1, 1948. 

§ 452. Courts always open; powers unrestricted 
by expiration of sessions 

All courts of the United States shall be 

deemed always open for the purpose of filing 

proper papers, issuing and returning process, 

and making motions and orders. 

The continued existence or expiration of a ses-

sion of a court in no way affects the power of the 

court to do any act or take any proceeding. 

(June 25, 1948, ch. 646, 62 Stat. 907; Pub. L. 88–139, 

§ 2, Oct. 16, 1963, 77 Stat. 248.) 

HISTORICAL AND REVISION NOTES 

Based on title 28, U.S.C., 1940 ed., §§ 13 and 302 (Mar. 

3, 1911, ch. 231, §§ 9, 189, 36 Stat. 1088, 1143; Mar. 2, 1929, 

ch. 488, § 1, 45 Stat. 1475). 

Sections 13 and 302 of title 28, U.S.C., 1940 ed., related 

only to district courts and the Court of Customs and 

Patent Appeals, and this section has been written to 

cover all other courts of the United States. 

Other provisions of said section 302 of title 28, U.S.C., 

1940 ed., are incorporated in sections 214, 456, and 604 of 

this title. 

The phrase ‘‘always open’’ means ‘‘never closed’’ and 

signifies the time when a court can exercise its func-

tions. With respect to matters enumerated by statute 

or rule as to which the court is ‘‘always open,’’ there is 

no time when the court is without power to act. (Ex 

parte Branch, 63 Ala. 383, 387.) 

Section 13 of title 28, U.S.C., 1940 ed., provided that 

‘‘The district courts, as courts of admiralty and as 

courts of equity, shall be deemed always open * * *’’ 

for enumerated purposes, and that the judge ‘‘at cham-

bers or in the clerk’s office, and in vacation as well as 

in term,’’ may make orders and issue process. The re-

vised section omits all reference to the nature of the 

action or proceeding and enumeration of the acts which 

may be performed by the court. This is in accord with 

Rules 45(c) and 56 of the new Federal Rules of Criminal 

Procedure which contain similar provisions with re-

spect to criminal procedure both in the courts of ap-

peals and in the district courts. 

Rules 6(c) and 77(a) of the Federal Rules of Civil Pro-

cedure contain provisions similar to the second and 

first paragraphs, respectively, of this section with re-

spect to civil actions in district courts. 

AMENDMENTS 

1963—Pub. L. 88–139 substituted ‘‘expiration of ses-

sions’’ for ‘‘terms’’ in section catchline, and ‘‘session’’ 

for ‘‘term’’ in text. 

§ 453. Oaths of justices and judges 

Each justice or judge of the United States 

shall take the following oath or affirmation be-

fore performing the duties of his office: ‘‘I, lll 

lll, do solemnly swear (or affirm) that I will 

administer justice without respect to persons, 

and do equal right to the poor and to the rich, 

and that I will faithfully and impartially dis-

charge and perform all the duties incumbent 

upon me as lll under the Constitution and 

laws of the United States. So help me God.’’ 

(June 25, 1948, ch. 646, 62 Stat. 907; Pub. L. 

101–650, title IV, § 404, Dec. 1, 1990, 104 Stat. 5124.) 

HISTORICAL AND REVISION NOTES 

Based on title 28, U.S.C., 1940 ed., §§ 241, 372, and Dis-

trict of Columbia Code, 1940 ed., §§ 11–203, 11–303 

(R.S.D.C., § 752, 18 Stat. pt. II, 90; Feb. 9, 1893, ch. 74, § 3, 

27 Stat. 435; Mar. 3, 1901, ch. 854, § 223, 31 Stat. 1224; Mar. 

3, 1911, ch. 231, §§ 136, 137, 257, 36 Stat. 1135, 1161; Feb. 25, 

1919, ch. 29, § 4, 40 Stat. 1157). 

This section consolidates sections 11–203 and 11–303 of 

District of Columbia Code, 1940 ed., and section 372 of 

title 28, U.S.C., 1940 ed., with that portion of section 241 

of said title 28 providing that judges of the Court of 

Claims shall take an oath of office. The remainder of 

said section 241 comprises sections 171 and 173 of this 

title. 

The phrase ‘‘justice or judge of the United States’’ 

was substituted for ‘‘justices of the Supreme Court, the 

circuit judges, and the district judges’’ appearing in 

said section 372, in order to extend the provisions of 

this section to judges of the Court of Claims, Customs 

Court, and Court of Customs and Patent Appeals and to 

all judges of any court which may be created by enact-

ment of Congress. See definition in section 451 of this 

title. 

The Attorney General has ruled that the expression 

‘‘any judge of any court of the United States’’ applied 

to the Chief Justice and all judges of the Court of 

Claims. (21 Op. Atty. Gen. 449.) 

AMENDMENTS 

1990—Pub. L. 101–650 substituted ‘‘under the Constitu-

tion’’ for ‘‘according to the best of my abilities and un-

derstanding, agreeably to the Constitution’’. 

EFFECTIVE DATE OF 1990 AMENDMENT 

Amendment by Pub. L. 101–650 effective 90 days after 

Dec. 1, 1990, see section 407 of Pub. L. 101–650, set out as 

a note under section 332 of this title. 

§ 454. Practice of law by justices and judges 

Any justice or judge appointed under the au-

thority of the United States who engages in the 

practice of law is guilty of a high misdemeanor. 
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1 Section catchline amended by Pub. L. 108–21 without cor-

responding amendment of chapter analysis. 
2 Section catchline amended by Pub. L. 111–203 without cor-

responding amendment of chapter analysis. 

chapter I (§ 801 et seq.) of chapter 13 of Title 21, Food 

and Drugs. For complete classification of this Act to 

the Code, see Short Title note set out under section 801 

of Title 21 and Tables. 

Section 985 of this title, referred to in subsec. (a), was 

enacted by Pub. L. 106–185, and relates to civil forfeit-

ures of real property and not to procedures and limita-

tions for subpoenas. The reference to section 985 was in-

cluded in this section when it was enacted by Pub. L. 

102–550, but at that time there was no section 985 of this 

title. 

The Federal Rules of Civil Procedure, referred to in 

subsec. (c), are set out in Title 28, Appendix, Judiciary 

and Judicial Procedure. 

AMENDMENTS 

2000—Subsec. (d). Pub. L. 106–185 added subsec. (d). 

1994—Subsec. (a). Pub. L. 103–325 substituted ‘‘section 

5322 or 5324 of title 31’’ for ‘‘section 5322 of title 31’’. 

EFFECTIVE DATE OF 2000 AMENDMENT 

Amendment by Pub. L. 106–185 applicable to any for-

feiture proceeding commenced on or after the date that 

is 120 days after Apr. 25, 2000, see section 21 of Pub. L. 

106–185, set out as a note under section 1324 of Title 8, 

Aliens and Nationality. 

§ 987. Anti-terrorist forfeiture protection 

(a) RIGHT TO CONTEST.—An owner of property 

that is confiscated under any provision of law 

relating to the confiscation of assets of sus-

pected international terrorists, may contest 

that confiscation by filing a claim in the man-

ner set forth in the Federal Rules of Civil Proce-

dure (Supplemental Rules for Certain Admiralty 

and Maritime Claims), and asserting as an af-

firmative defense that— 

(1) the property is not subject to confisca-

tion under such provision of law; or 

(2) the innocent owner provisions of section 

983(d) of title 18, United States Code, apply to 

the case. 

(b) EVIDENCE.—In considering a claim filed 

under this section, a court may admit evidence 

that is otherwise inadmissible under the Federal 

Rules of Evidence, if the court determines that 

the evidence is reliable, and that compliance 

with the Federal Rules of Evidence may jeopard-

ize the national security interests of the United 

States. 

(c) CLARIFICATIONS.— 

(1) PROTECTION OF RIGHTS.—The exclusion of 

certain provisions of Federal law from the def-

inition of the term ‘‘civil forfeiture statute’’ 

in section 983(i) of title 18, United States Code, 

shall not be construed to deny an owner of 

property the right to contest the confiscation 

of assets of suspected international terrorists 

under— 

(A) subsection (a) of this section; 

(B) the Constitution; or 

(C) subchapter II of chapter 5 of title 5, 

United States Code (commonly known as the 

‘‘Administrative Procedure Act’’). 

(2) SAVINGS CLAUSE.—Nothing in this section 

shall limit or otherwise affect any other rem-

edies that may be available to an owner of 

property under section 983 of title 18, United 

States Code, or any other provision of law. 

(Added Pub. L. 109–177, title IV, § 406(b)(1)(B), 

Mar. 9, 2006, 120 Stat. 244.) 

REFERENCES IN TEXT 

The Federal Rules of Civil Procedure, referred to in 

subsec. (a), are set out in the Appendix to Title 28, Ju-

diciary and Judicial Procedure. The Supplemental 

Rules for Certain Admiralty and Maritime Claims, 

which are set out as part of the Federal Rules of Civil 

Procedure, were renamed the Supplemental Rules for 

Admiralty or Maritime Claims and Asset Forfeiture 

Actions. 
The Federal Rules of Evidence, referred to in subsec. 

(b), are set out in the Appendix to Title 28, Judiciary 

and Judicial Procedure. 

PRIOR PROVISIONS 

Provisions similar to those in this section were con-

tained in Pub. L. 107–56, title III, § 316(a)–(c), Oct. 26, 

2001, 115 Stat. 309, which was set out as a note under 

section 983 of this title, prior to repeal by Pub. L. 

109–177, § 406(b)(2). 

CHAPTER 47—FRAUD AND FALSE 
STATEMENTS 

Sec. 

1001. Statements or entries generally. 
1002. Possession of false papers to defraud United 

States. 
1003. Demands against the United States. 
1004. Certification of checks. 
1005. Bank entries, reports and transactions. 
1006. Federal credit institution entries, reports and 

transactions. 
1007. Federal Deposit Insurance Corporation trans-

actions. 
[1008, 1009. Repealed.] 
1010. Department of Housing and Urban Develop-

ment and Federal Housing Administration 

transactions. 
1011. Federal land bank mortgage transactions. 
1012. Department of Housing and Urban Develop-

ment transactions. 
1013. Farm loan bonds and credit bank debentures. 
1014. Loan and credit applications generally; re-

newals and discounts; crop insurance. 
1015. Naturalization, citizenship or alien registry. 
1016. Acknowledgment of appearance or oath. 
1017. Government seals wrongfully used and instru-

ments wrongfully sealed. 
1018. Official certificates or writings. 
1019. Certificates by consular officers. 
1020. Highway projects. 
1021. Title records. 
1022. Delivery of certificate, voucher, receipt for 

military or naval property. 
1023. Insufficient delivery of money or property for 

military or naval service. 
1024. Purchase or receipt of military, naval, or vet-

eran’s facilities property. 
1025. False pretenses on high seas and other wa-

ters. 
1026. Compromise, adjustment, or cancellation of 

farm indebtedness. 
1027. False statements and concealment of facts in 

relation to documents required by the Em-

ployee Retirement Income Security Act of 

1974. 
1028. Fraud and related activity in connection with 

identification documents and information.1 
1028A. Aggravated identity theft. 
1029. Fraud and related activity in connection with 

access devices. 
1030. Fraud and related activity in connection with 

computers. 
1031. Major fraud against the United States. 
1032. Concealment of assets from conservator, re-

ceiver, or liquidating agent of financial in-

stitution.2 
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1033. Crimes by or affecting persons engaged in the 

business of insurance whose activities af-

fect interstate commerce. 
1034. Civil penalties and injunctions for violations 

of section 1033. 
1035. False statements relating to health care mat-

ters. 
1036. Entry by false pretenses to any real property, 

vessel, or aircraft of the United States or 

secure area of any airport or seaport. 
1037. Fraud and related activity in connection with 

electronic mail. 
1038. False information and hoaxes. 
1039. Fraud and related activity in connection with 

obtaining confidential phone records infor-

mation of a covered entity. 
1040. Fraud in connection with major disaster or 

emergency benefits. 

AMENDMENTS 

2008—Pub. L. 110–179, § 2(b), Jan. 7, 2008, 121 Stat. 2557, 

added item 1040. 
2007—Pub. L. 109–476, § 3(b), Jan. 12, 2007, 120 Stat. 

3571, added item 1039. 
2006—Pub. L. 109–177, title III, § 302(b), Mar. 9, 2006, 120 

Stat. 233, inserted ‘‘or seaport’’ at end of item 1036. 
2004—Pub. L. 108–458, title VI, § 6702(b), Dec. 17, 2004, 

118 Stat. 3766, added item 1038. 
Pub. L. 108–275, § 2(b), July 15, 2004, 118 Stat. 832, added 

item 1028A. 
2003—Pub. L. 108–187, § 4(a)(2), Dec. 16, 2003, 117 Stat. 

2705, added item 1037. 
2000—Pub. L. 106–547, § 2(b), Dec. 19, 2000, 114 Stat. 

2739, added item 1036. 
1998—Pub. L. 105–318, § 3(h)(2), Oct. 30, 1998, 112 Stat. 

3009, inserted ‘‘and information’’ at end of item 1028. 
1996—Pub. L. 104–294, title VI, § 601(f)(8), Oct. 11, 1996, 

110 Stat. 3500, substituted ‘‘veteran’s facilities’’ for 

‘‘veterans’ facilities’’ in item 1024. 
Pub. L. 104–191, title II, § 244(b), Aug. 21, 1996, 110 Stat. 

2017, added item 1035. 
1994—Pub. L. 103–322, title XXXII, § 320603(b), Sept. 13, 

1994, 108 Stat. 2118, added items 1033 and 1034. 
1990—Pub. L. 101–647, title XXV, § 2501(b), title XXXV, 

§ 3532, Nov. 29, 1990, 104 Stat. 4860, 4925, inserted a period 

after ‘‘1031’’ and added item 1032. 
1989—Pub. L. 101–73, title IX, §§ 961(g)(2), 962(a)(4), 

Aug. 9, 1989, 103 Stat. 500, 502, struck out item 1008 

‘‘Federal Savings and Loan Insurance Corporation 

transactions’’ and item 1009 ‘‘Rumors regarding Federal 

Savings and Loan Insurance Corporation’’. 
1988—Pub. L. 100–700, § 2(c), Nov. 19, 1988, 102 Stat. 

4632, added item 1031. 
1984—Pub. L. 98–473, title II, §§ 1602(b), 2102(b), Oct. 12, 

1984, 98 Stat. 2184, 2192, added items 1029 and 1030. 

1982—Pub. L. 97–398, § 3, Dec. 31, 1982, 96 Stat. 2010, 

added item 1028. 

1974—Pub. L. 93–406, title I, § 111(a)(2)(B)(iii), Sept. 2, 

1974, 88 Stat. 852, substituted ‘‘Employee Retirement 

Income Security Act of 1974’’ for ‘‘Welfare and Pension 

Plans Disclosure Act’’ in item 1027. 

1967—Pub. L. 90–19, § 24(e), May 25, 1967, 81 Stat. 28, in-

cluded ‘‘Department of Housing and Urban Develop-

ment’’ in item 1010, and substituted the same for ‘‘Pub-

lic Housing Administration’’ in item 1012. 

1962—Pub. L. 87–420, § 17(d), Mar. 20, 1962, 76 Stat. 42, 

added item 1027. 

1951—Act Oct. 31, 1951, ch. 655, § 25, 65 Stat. 720, sub-

stituted ‘‘Public Housing Administration’’ for ‘‘United 

States Housing Authority’’ in item 1012. 

1949—Act May 24, 1949, ch. 139, §§ 18, 19, 63 Stat. 92, 

corrected spelling in item 1012 and substituted ‘‘offi-

cers’’ for ‘‘offices’’ in item 1019. 

§ 1001. Statements or entries generally 

(a) Except as otherwise provided in this sec-

tion, whoever, in any matter within the jurisdic-

tion of the executive, legislative, or judicial 

branch of the Government of the United States, 

knowingly and willfully— 

(1) falsifies, conceals, or covers up by any 

trick, scheme, or device a material fact; 

(2) makes any materially false, fictitious, or 

fraudulent statement or representation; or 

(3) makes or uses any false writing or docu-

ment knowing the same to contain any mate-

rially false, fictitious, or fraudulent statement 

or entry; 

shall be fined under this title, imprisoned not 

more than 5 years or, if the offense involves 

international or domestic terrorism (as defined 

in section 2331), imprisoned not more than 8 

years, or both. If the matter relates to an of-

fense under chapter 109A, 109B, 110, or 117, or 

section 1591, then the term of imprisonment im-

posed under this section shall be not more than 

8 years. 

(b) Subsection (a) does not apply to a party to 

a judicial proceeding, or that party’s counsel, 

for statements, representations, writings or doc-

uments submitted by such party or counsel to a 

judge or magistrate in that proceeding. 

(c) With respect to any matter within the ju-

risdiction of the legislative branch, subsection 

(a) shall apply only to— 

(1) administrative matters, including a 

claim for payment, a matter related to the 

procurement of property or services, personnel 

or employment practices, or support services, 

or a document required by law, rule, or regula-

tion to be submitted to the Congress or any of-

fice or officer within the legislative branch; or 

(2) any investigation or review, conducted 

pursuant to the authority of any committee, 

subcommittee, commission or office of the 

Congress, consistent with applicable rules of 

the House or Senate. 

(June 25, 1948, ch. 645, 62 Stat. 749; Pub. L. 

103–322, title XXXIII, § 330016(1)(L), Sept. 13, 1994, 

108 Stat. 2147; Pub. L. 104–292, § 2, Oct. 11, 1996, 

110 Stat. 3459; Pub. L. 108–458, title VI, § 6703(a), 

Dec. 17, 2004, 118 Stat. 3766; Pub. L. 109–248, title 

I, § 141(c), July 27, 2006, 120 Stat. 603.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 80 (Mar. 4, 1909, ch. 

321, § 35, 35 Stat. 1095; Oct. 23, 1918, ch. 194, 40 Stat. 1015; 

June 18, 1934, ch. 587, 48 Stat. 996; Apr. 4, 1938, ch. 69, 52 

Stat. 197). 

Section 80 of title 18, U.S.C., 1940 ed., was divided into 

two parts. 

The provision relating to false claims was incor-

porated in section 287 of this title. 

Reference to persons causing or procuring was omit-

ted as unnecessary in view of definition of ‘‘principal’’ 

in section 2 of this title. 

Words ‘‘or any corporation in which the United 

States of America is a stockholder’’ in said section 80 

were omitted as unnecessary in view of definition of 

‘‘agency’’ in section 6 of this title. 

In addition to minor changes of phraseology, the 

maximum term of imprisonment was changed from 10 

to 5 years to be consistent with comparable sections. 

(See reviser’s note under section 287 of this title.) 

AMENDMENTS 

2006—Subsec. (a). Pub. L. 109–248 inserted last sen-

tence in concluding provisions. 

2004—Subsec. (a). Pub. L. 108–458 substituted ‘‘be fined 

under this title, imprisoned not more than 5 years or, 

if the offense involves international or domestic terror-

ism (as defined in section 2331), imprisoned not more 

than 8 years, or both’’ for ‘‘be fined under this title or 
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imprisoned not more than 5 years, or both’’ in conclud-

ing provisions. 

1996—Pub. L. 104–292 reenacted section catchline 

without change and amended text generally. Prior to 

amendment, text read as follows: ‘‘Whoever, in any 

matter within the jurisdiction of any department or 

agency of the United States knowingly and willfully 

falsifies, conceals or covers up by any trick, scheme, or 

device a material fact, or makes any false, fictitious or 

fraudulent statements or representations, or makes or 

uses any false writing or document knowing the same 

to contain any false, fictitious or fraudulent statement 

or entry, shall be fined under this title or imprisoned 

not more than five years, or both.’’ 

1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $10,000’’. 

CHANGE OF NAME 

Reference to United States magistrate or to mag-

istrate deemed to refer to United States magistrate 

judge pursuant to section 321 of Pub. L. 101–650, set out 

as a note under section 631 of Title 28, Judiciary and 

Judicial Procedure. 

SHORT TITLE OF 2004 AMENDMENT 

Pub. L. 108–275, § 1, July 15, 2004, 118 Stat. 831, pro-

vided that: ‘‘This Act [enacting section 1028A of this 

title, amending sections 641 and 1028 of this title, and 

enacting provisions listed in a table relating to sen-

tencing guidelines set out as a note under section 994 of 

Title 28, Judiciary and Judicial Procedure] may be 

cited as the ‘Identity Theft Penalty Enhancement 

Act’.’’ 

SHORT TITLE OF 2003 AMENDMENT 

Pub. L. 108–21, title VI, § 607(a), Apr. 30, 2003, 117 Stat. 

689, provided that: ‘‘This section [amending section 1028 

of this title] may be cited as the ‘Secure Authentica-

tion Feature and Enhanced Identification Defense Act 

of 2003’ or ‘SAFE ID Act’.’’ 

SHORT TITLE OF 2000 AMENDMENT 

Pub. L. 106–578, § 1, Dec. 28, 2000, 114 Stat. 3075, pro-

vided that: ‘‘This Act [amending section 1028 of this 

title, repealing section 1738 of this title, and enacting 

provisions set out as notes under section 1028 of this 

title] may be cited as the ‘Internet False Identification 

Prevention Act of 2000’.’’ 

SHORT TITLE OF 1998 AMENDMENTS 

Pub. L. 105–318, § 1, Oct. 30, 1998, 112 Stat. 3007, pro-

vided that: ‘‘This Act [amending sections 982, 1028, and 

2516 of this title and section 105 of the Ethics in Gov-

ernment Act of 1978, Pub. L. 95–521, set out in the Ap-

pendix to Title 5, Government Organization and Em-

ployees, and enacting provisions set out as notes under 

section 1028 of this title and section 994 of Title 28, Ju-

diciary and Judicial Procedure] may be cited as the 

‘Identity Theft and Assumption Deterrence Act of 

1998’.’’ 

Pub. L. 105–172, § 1, Apr. 24, 1998, 112 Stat. 53, provided 

that: ‘‘This Act [amending section 1029 of this title and 

enacting provisions set out as a note under section 994 

of Title 28, Judiciary and Judicial Procedure] may be 

cited as the ‘Wireless Telephone Protection Act’.’’ 

SHORT TITLE OF 1996 AMENDMENT 

Pub. L. 104–292, § 1, Oct. 11, 1996, 110 Stat. 3459, pro-

vided that: ‘‘This Act [amending this section, sections 

1515 and 6005 of this title, and section 1365 of Title 28, 

Judiciary and Judicial Procedure] may be cited as the 

‘False Statements Accountability Act of 1996’.’’ 

SHORT TITLE OF 1994 AMENDMENT 

Pub. L. 103–322, title XXIX, § 290001(a), Sept. 13, 1994, 

108 Stat. 2097, as amended by Pub. L. 104–294, title VI, 

§ 604(b)(34), Oct. 11, 1996, 110 Stat. 3508, provided that: 

‘‘This section [amending section 1030 of this title] may 

be cited as the ‘Computer Abuse Amendments Act of 

1994’.’’ 

SHORT TITLE OF 1990 AMENDMENT 

Pub. L. 101–647, title XXV, § 2500, Nov. 29, 1990, 104 

Stat. 4859, provided that: ‘‘This title [see Tables for 

classification] may be cited as the ‘Comprehensive 

Thrift and Bank Fraud Prosecution and Taxpayer Re-

covery Act of 1990’.’’ 

SHORT TITLE OF 1989 AMENDMENT 

Pub. L. 101–123, § 1, Oct. 23, 1989, 103 Stat. 759, provided 

that: ‘‘This Act [amending section 1031 of this title, re-

pealing section 293 of this title, enacting provisions set 

out as notes under sections 293 and 1031 of this title, 

and repealing provisions set out as a note under section 

293 of this title] may be cited as the ‘Major Fraud Act 

Amendments of 1989’.’’ 

SHORT TITLE OF 1988 AMENDMENT 

Pub. L. 100–700, § 1, Nov. 19, 1988, 102 Stat. 4631, pro-

vided that: ‘‘This Act [enacting sections 293 and 1031 of 

this title and section 256 of Title 41, Public Contracts, 

amending section 2324 of Title 10, Armed Forces, and 

section 3730 of Title 31, Money and Finance, enacting 

provisions set out as notes under sections 293 and 1031 

of this title, section 2324 of Title 10, and section 522 of 

Title 28, Judiciary and Judicial Procedure, and repeal-

ing provisions set out as a note under section 2324 of 

Title 10] may be cited as the ‘Major Fraud Act of 1988’.’’ 

SHORT TITLE OF 1986 AMENDMENT 

Pub. L. 99–474, § 1, Oct. 16, 1986, 100 Stat. 1213, provided 

that: ‘‘This Act [amending section 1030 of this title] 

may be cited as the ‘Computer Fraud and Abuse Act of 

1986’.’’ 

SHORT TITLE OF 1984 AMENDMENT 

Pub. L. 98–473, title II, § 1601, Oct. 12, 1984, 98 Stat. 

2183, provided that: ‘‘This chapter [chapter XVI 

(§§ 1601–1603) of title II of Pub. L. 98–473, enacting sec-

tion 1029 of this title and provisions set out as a note 

under section 1029 of this title] may be cited as the 

‘Credit Card Fraud Act of 1984’.’’ 

Pub. L. 98–473, title II, § 2101, Oct. 12, 1984, 98 Stat. 

2190, provided that: ‘‘This chapter [chapter XXI 

(§§ 2101–2103) of title II of Pub. L. 98–473, enacting sec-

tion 1030 of this title and provisions set out as a note 

under section 1030 of this title] may be cited as the 

‘Counterfeit Access Device and Computer Fraud and 

Abuse Act of 1984’.’’ 

SHORT TITLE OF 1982 AMENDMENT 

Pub. L. 97–398, § 1, Dec. 31, 1982, 96 Stat. 2009, provided: 

‘‘That this Act [enacting sections 1028 and 1738 of this 

title and amending section 3001 of Title 39, Postal Serv-

ice] may be cited as the ‘False Identification Crime 

Control Act of 1982’.’’ 

§ 1002. Possession of false papers to defraud 
United States 

Whoever, knowingly and with intent to de-

fraud the United States, or any agency thereof, 

possesses any false, altered, forged, or counter-

feited writing or document for the purpose of en-

abling another to obtain from the United States, 

or from any agency, officer or agent thereof, any 

sum of money, shall be fined under this title or 

imprisoned not more than five years, or both. 

(June 25, 1948, ch. 645, 62 Stat. 749; Pub. L. 

103–322, title XXXIII, § 330016(1)(L), Sept. 13, 1994, 

108 Stat. 2147.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 74 (Mar. 4, 1909, ch. 

321, § 30, 35 Stat. 1094). 

JCApx [ 973 / 1149 ]



Page 396 TITLE 18—CRIMES AND CRIMINAL PROCEDURE § 1596 

(Added Pub. L. 108–193, § 4(a)(4)(A), Dec. 19, 2003, 

117 Stat. 2878; amended Pub. L. 110–457, title II, 

§ 221(2), Dec. 23, 2008, 122 Stat. 5067; Pub. L. 

114–22, title I, § 120, May 29, 2015, 129 Stat. 247.) 

AMENDMENTS 

2015—Subsec. (c). Pub. L. 114–22 substituted ‘‘not later 

than the later of—’’ for ‘‘not later than 10 years after 

the cause of action arose.’’ and added pars. (1) and (2). 

2008—Subsec. (a). Pub. L. 110–457, § 221(2)(A), struck 

out ‘‘of section 1589, 1590, or 1591’’ after ‘‘victim of a 

violation’’ and inserted ‘‘(or whoever knowingly bene-

fits, financially or by receiving anything of value from 

participation in a venture which that person knew or 

should have known has engaged in an act in violation 

of this chapter)’’ after ‘‘perpetrator’’. 

Subsec. (c). Pub. L. 110–457, § 221(2)(B), added subsec. 

(c). 

§ 1596. Additional jurisdiction in certain traffick-
ing offenses 

(a) IN GENERAL.—In addition to any domestic 

or extra-territorial jurisdiction otherwise pro-

vided by law, the courts of the United States 

have extra-territorial jurisdiction over any of-

fense (or any attempt or conspiracy to commit 

an offense) under section 1581, 1583, 1584, 1589, 

1590, or 1591 if— 
(1) an alleged offender is a national of the 

United States or an alien lawfully admitted 

for permanent residence (as those terms are 

defined in section 101 of the Immigration and 

Nationality Act (8 U.S.C. 1101)); or 
(2) an alleged offender is present in the 

United States, irrespective of the nationality 

of the alleged offender. 

(b) LIMITATION ON PROSECUTIONS OF OFFENSES 

PROSECUTED IN OTHER COUNTRIES.—No prosecu-

tion may be commenced against a person under 

this section if a foreign government, in accord-

ance with jurisdiction recognized by the United 

States, has prosecuted or is prosecuting such 

person for the conduct constituting such of-

fense, except upon the approval of the Attorney 

General or the Deputy Attorney General (or a 

person acting in either such capacity), which 

function of approval may not be delegated. 

(Added Pub. L. 110–457, title II, § 223(a), Dec. 23, 

2008, 122 Stat. 5071.) 

§ 1597. Unlawful conduct with respect to immi-
gration documents 

(a) DESTRUCTION, CONCEALMENT, REMOVAL, 

CONFISCATION, OR POSSESSION OF IMMIGRATION 

DOCUMENTS.—It shall be unlawful for any person 

to knowingly destroy, conceal, remove, con-

fiscate, or possess, an actual or purported pass-

port or other immigration document of another 

individual— 
(1) in the course of violating section 1351 of 

this title or section 274 of the Immigration 

and Nationality Act (8 U.S.C. 1324); 
(2) with intent to violate section 1351 of this 

title or section 274 of the Immigration and Na-

tionality Act (8 U.S.C. 1324); or 
(3) in order to, without lawful authority, 

maintain, prevent, or restrict the labor of 

services of the individual. 

(b) PENALTY.—Any person who violates sub-

section (a) shall be fined under this title, impris-

oned for not more than 1 year, or both. 

(c) OBSTRUCTION.—Any person who knowingly 

obstructs, attempts to obstruct, or in any way 

interferes with or prevents the enforcement of 

this section, shall be subject to the penalties de-

scribed in subsection (b). 

(Added Pub. L. 113–4, title XII, § 1211(c)(1), Mar. 

7, 2013, 127 Stat. 142.) 

CHAPTER 79—PERJURY 

Sec. 

1621. Perjury generally. 

1622. Subornation of perjury. 

1623. False declarations before grand jury or court. 

AMENDMENTS 

1970—Pub. L. 91–452, title IV, § 401(b), Oct. 15, 1970, 84 

Stat. 933, added item 1623. 

§ 1621. Perjury generally 

Whoever— 

(1) having taken an oath before a competent 

tribunal, officer, or person, in any case in 

which a law of the United States authorizes an 

oath to be administered, that he will testify, 

declare, depose, or certify truly, or that any 

written testimony, declaration, deposition, or 

certificate by him subscribed, is true, willfully 

and contrary to such oath states or subscribes 

any material matter which he does not believe 

to be true; or 

(2) in any declaration, certificate, verifica-

tion, or statement under penalty of perjury as 

permitted under section 1746 of title 28, United 

States Code, willfully subscribes as true any 

material matter which he does not believe to 

be true; 

is guilty of perjury and shall, except as other-

wise expressly provided by law, be fined under 

this title or imprisoned not more than five 

years, or both. This section is applicable wheth-

er the statement or subscription is made within 

or without the United States. 

(June 25, 1948, ch. 645, 62 Stat. 773; Pub. L. 88–619, 

§ 1, Oct. 3, 1964, 78 Stat. 995; Pub. L. 94–550, § 2, 

Oct. 18, 1976, 90 Stat. 2534; Pub. L. 103–322, title 

XXXIII, § 330016(1)(I), Sept. 13, 1994, 108 Stat. 

2147.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., §§ 231, 629 (Mar. 4, 

1909, ch. 321, § 125, 35 Stat. 1111; June 15, 1917, ch. 30, 

title XI, § 19, 40 Stat. 230). 

Words ‘‘except as otherwise expressly provided by 

law’’ were inserted to avoid conflict with perjury provi-

sions in other titles where the punishment and applica-

tion vary. 

More than 25 additional provisions are in the code. 

For construction and application of several such sec-

tions, see Behrle v. United States (App. D.C. 1938, 100 F. 

2d 714), United States v. Hammer (D.C.N.Y., 1924, 299 F. 

1011, affirmed, 6 F. 2d 786), Rosenthal v. United States 

(1918, 248 F. 684, 160 C.C.A. 584), cf. Epstein v. United 

States (1912, 196 F. 354, 116 C.C.A. 174, certiorari denied 

32 S. Ct. 527, 223 U.S. 731, 56 L. ed. 634). 

Mandatory punishment provisions were rephrased in 

the alternative. 

Minor verbal changes were made. 

AMENDMENTS 

1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $2,000’’ in concluding 

provisions. 
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1976—Pub. L. 94–550 divided existing provisions into a 

single introductory word ‘‘Whoever’’, par. (1), and clos-

ing provisions following par. (2), and added par. (2). 

1964—Pub. L. 88–619 inserted at end ‘‘This section is 

applicable whether the statement or subscription is 

made within or without the United States.’’ 

§ 1622. Subornation of perjury 

Whoever procures another to commit any per-

jury is guilty of subornation of perjury, and 

shall be fined under this title or imprisoned not 

more than five years, or both. 

(June 25, 1948, ch. 645, 62 Stat. 774; Pub. L. 

103–322, title XXXIII, § 330016(1)(I), Sept. 13, 1994, 

108 Stat. 2147.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 232 (Mar. 4, 1909, 

ch. 321, § 126, 35 Stat. 1111). 

The punishment prescribed in section 1621 of this 

title was substituted for the reference thereto. 

Minor change was made in phraseology. 

AMENDMENTS 

1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $2,000’’. 

§ 1623. False declarations before grand jury or 
court 

(a) Whoever under oath (or in any declaration, 

certificate, verification, or statement under pen-

alty of perjury as permitted under section 1746 

of title 28, United States Code) in any proceed-

ing before or ancillary to any court or grand 

jury of the United States knowingly makes any 

false material declaration or makes or uses any 

other information, including any book, paper, 

document, record, recording, or other material, 

knowing the same to contain any false material 

declaration, shall be fined under this title or im-

prisoned not more than five years, or both. 

(b) This section is applicable whether the con-

duct occurred within or without the United 

States. 

(c) An indictment or information for violation 

of this section alleging that, in any proceedings 

before or ancillary to any court or grand jury of 

the United States, the defendant under oath has 

knowingly made two or more declarations, 

which are inconsistent to the degree that one of 

them is necessarily false, need not specify which 

declaration is false if— 

(1) each declaration was material to the 

point in question, and 

(2) each declaration was made within the pe-

riod of the statute of limitations for the of-

fense charged under this section. 

In any prosecution under this section, the fal-

sity of a declaration set forth in the indictment 

or information shall be established sufficient for 

conviction by proof that the defendant while 

under oath made irreconcilably contradictory 

declarations material to the point in question in 

any proceeding before or ancillary to any court 

or grand jury. It shall be a defense to an indict-

ment or information made pursuant to the first 

sentence of this subsection that the defendant 

at the time he made each declaration believed 

the declaration was true. 

(d) Where, in the same continuous court or 

grand jury proceeding in which a declaration is 

made, the person making the declaration admits 

such declaration to be false, such admission 

shall bar prosecution under this section if, at 

the time the admission is made, the declaration 

has not substantially affected the proceeding, or 

it has not become manifest that such falsity has 

been or will be exposed. 

(e) Proof beyond a reasonable doubt under this 

section is sufficient for conviction. It shall not 

be necessary that such proof be made by any 

particular number of witnesses or by documen-

tary or other type of evidence. 

(Added Pub. L. 91–452, title IV, § 401(a), Oct. 15, 

1970, 84 Stat. 932; amended Pub. L. 94–550, § 6, 

Oct. 18, 1976, 90 Stat. 2535; Pub. L. 103–322, title 

XXXIII, § 330016(1)(L), Sept. 13, 1994, 108 Stat. 

2147.) 

AMENDMENTS 

1994—Subsec. (a). Pub. L. 103–322 substituted ‘‘fined 

under this title’’ for ‘‘fined not more than $10,000’’. 

1976—Subsec. (a). Pub. L. 94–550 inserted ‘‘(or in any 

declaration, certificate, verification, or statement 

under penalty of perjury as permitted under section 

1746 of title 28, United States Code)’’ after ‘‘under 

oath’’. 

CHAPTER 81—PIRACY AND PRIVATEERING 

Sec. 

1651. Piracy under law of nations. 

1652. Citizens as pirates. 

1653. Aliens as pirates. 

1654. Arming or serving on privateers. 

1655. Assault on commander as piracy. 

1656. Conversion or surrender of vessel. 

1657. Corruption of seamen and confederating with 

pirates. 

1658. Plunder of distressed vessel. 

1659. Attack to plunder vessel. 

1660. Receipt of pirate property. 

1661. Robbery ashore. 

HISTORICAL AND REVISION NOTES 

In the light of far-reaching developments in the field 

of international law and foreign relations, the law of 

piracy is deemed to require a fundamental reconsider-

ation and complete restatement, perhaps resulting in 

drastic changes by way of modification and expansion. 

Such a task may be regarded as beyond the scope of 

this project. The present revision is, therefore, confined 

to the making of some obvious and patent corrections. 

It is recommended, however, that at some opportune 

time in the near future, the subject of piracy be en-

tirely reconsidered and the law bearing on it modified 

and restated in accordance with the needs of the times. 

§ 1651. Piracy under law of nations 

Whoever, on the high seas, commits the crime 

of piracy as defined by the law of nations, and is 

afterwards brought into or found in the United 

States, shall be imprisoned for life. 

(June 25, 1948, ch. 645, 62 Stat. 774.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 481 (Mar. 4, 1909, 

ch. 321, § 290, 35 Stat. 1145). 

§ 1652. Citizens as pirates 

Whoever, being a citizen of the United States, 

commits any murder or robbery, or any act of 

hostility against the United States, or against 

any citizen thereof, on the high seas, under color 

of any commission from any foreign prince, or 
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1 So in original. Does not conform to section catchline. 

(A) Chapter 81 of this title, relating to com-

pensation for work-related injuries. 

(B) Chapter 171 of title 28, relating to tort 

claims. 

(C) Chapter 11 of title 18, relating to con-

flicts of interest. 

(Added Pub. L. 106–398, § 1 [[div. A], title XI, 

§ 1101(a)], Oct. 30, 2000, 114 Stat. 1654, 1654A–308.) 

CHAPTER 33—EXAMINATION, SELECTION, 
AND PLACEMENT 

SUBCHAPTER I—EXAMINATION, CERTIFICATION, 

AND APPOINTMENT 

Sec. 

3301. Civil service; generally. 

3302. Competitive service; rules. 

3303. Competitive service; recommendations of 

Senators or Representatives. 

3304. Competitive service; examinations. 

3304a. Competitive service; career appointment 

after 3 years’ temporary service. 

3305. Competitive service; examinations; when 

held. 

[3306. Repealed.] 

3307. Competitive service; maximum-age entrance 

requirements; exceptions. 

3308. Competitive service; examinations; edu-

cational requirements prohibited; excep-

tions. 

3309. Preference eligibles; examinations; additional 

points for. 

3310. Preference eligibles; examinations; guards, 

elevator operators, messengers, and custo-

dians. 

3311. Preference eligibles; examinations; crediting 

experience. 

3312. Preference eligibles; physical qualifications; 

waiver. 

3313. Competitive service; registers of eligibles. 

3314. Registers; preference eligibles who resigned. 

3315. Registers; preference eligibles furloughed or 

separated. 

[3315a. Repealed.] 

3316. Preference eligibles; reinstatement. 

3317. Competitive service; certification from reg-

isters. 

3318. Competitive service; selection from certifi-

cates. 

3319. Alternative ranking and selection procedures. 

3320. Excepted service; government of the District 

of Columbia; selection. 

3321. Competitive service; probationary period. 

[3322. Repealed.] 

3323. Automatic separations; reappointment; reem-

ployment of annuitants. 

3324. Appointments to positions classified above 

GS–15. 

3325. Appointments to scientific and professional 

positions. 

3326. Appointments of retired members of the 

armed forces to positions in the Depart-

ment of Defense. 

3327. Civil service employment information. 

3328. Selective Service registration. 

3329. Appointments of military reserve technicians 

to positions in the competitive service. 

3330. Government-wide list of vacant positions. 

3330a. Preference eligibles; administrative redress. 

3330b. Preference eligibles; judicial redress. 

3330c. Preference eligibles; remedy. 

3330d. Appointment of certain military spouses. 

SUBCHAPTER II—OATH OF OFFICE 

3331. Oath of office. 

3332. Officer affidavit; no consideration paid for ap-

pointment. 

3333. Employee affidavit; loyalty and striking 

against the Government. 

Sec. 

SUBCHAPTER III—DETAILS, VACANCIES, AND 

APPOINTMENTS 

3341. Details; within Executive or military depart-

ments. 

[3342. Repealed.] 

3343. Details; to international organizations. 

3344. Details; administrative law judges. 

3345. Acting officer. 

3346. Time limitation. 

3347. Exclusivity. 

3348. Vacant office. 

3349. Reporting of vacancies. 

3349a. Presidential inaugural transitions. 

3349b. Holdover provisions relating to certain inde-

pendent establishments.1 

3349c. Exclusion of certain officers. 

3349d. Notification of intent to nominate during cer-

tain recesses or adjournments. 

SUBCHAPTER IV—TRANSFERS 

3351. Preference eligibles; transfer; physical quali-

fications; waiver. 

3352. Preference in transfers for employees making 

certain disclosures. 

SUBCHAPTER V—PROMOTION 

3361. Promotion; competitive service; examination. 

3362. Promotion; effect of incentive award. 

3363. Preference eligibles; promotion; physical 

qualifications; waiver. 

[3364. Repealed.] 

SUBCHAPTER VI—ASSIGNMENTS TO AND FROM 

STATES 

3371. Definitions. 

3372. General provisions. 

3373. Assignments of employees to State or local 

governments.1 

3374. Assignments of employees from State or local 

governments. 

3375. Travel expenses. 

3376. Regulations. 

SUBCHAPTER VII—AIR TRAFFIC CONTROLLERS 

3381. Training. 

3382. Involuntary separation for retirement. 

3383. Determinations; review procedures. 

3384. Regulations. 

3385. Effect on other authority. 

SUBCHAPTER VIII—APPOINTMENT, REASSIGN-

MENT, TRANSFER, AND DEVELOPMENT IN THE 

SENIOR EXECUTIVE SERVICE 

3391. Definitions. 

3392. General appointment provisions. 

3393. Career appointments. 

[3393a. Repealed.] 

3394. Noncareer and limited appointments. 

3395. Reassignment and transfer within the Senior 

Executive Service. 

3396. Development for and within the Senior Exec-

utive Service. 

3397. Regulations. 

AMENDMENTS 

2013—Pub. L. 112–239, div. A, title V, § 566(c), Jan. 2, 

2013, 126 Stat. 1751, added item 3330d. 

2002—Pub. L. 107–296, title XIII, §§ 1312(b), 1321(a)(1)(C), 

Nov. 25, 2002, 116 Stat. 2291, 2296, added item 3319 and 

struck out item 3393a ‘‘Recertification’’. 

1998—Pub. L. 105–339, § 3(b), Oct. 31, 1998, 112 Stat. 3184, 

added items 3330a to 3330c. 

Pub. L. 105–277, div. C, title I, § 151(c)(1), Oct. 21, 1998, 

112 Stat. 2681–616, substituted ‘‘DETAILS, VACANCIES, 

AND APPOINTMENTS’’ for ‘‘DETAILS’’ in heading for 

subchapter III, ‘‘Acting officer’’ for ‘‘Details; to office 
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of head of Executive agency or military department’’ in 

item 3345, ‘‘Time limitation’’ for ‘‘Details; to subordi-

nate offices’’ in item 3346, ‘‘Exclusivity’’ for ‘‘Details; 

Presidential authority’’ in item 3347, ‘‘Vacant office’’ 

for ‘‘Details; limited in time’’ in item 3348, and ‘‘Re-

porting of vacancies’’ for ‘‘Details; to fill vacancies; re-

strictions’’ in item 3349 and added items 3349a to 3349d. 
1996—Pub. L. 104–197, title III, § 315(b)(1), Sept. 16, 1996, 

110 Stat. 2416, substituted ‘‘Competitive service; recom-

mendations of Senators or Representatives’’ for ‘‘Polit-

ical recommendations’’ in item 3303. 
Pub. L. 104–106, div. A, title X, § 1037(b)(2), Feb. 10, 

1996, 110 Stat. 432, which directed substitution of ‘‘3330. 

Government-wide list of vacant positions’’ for the item 

relating to section 3329, as added by section 4431(b) of 

Pub. L. 102–484, could not be executed because of the in-

tervening amendment by Pub. L. 104–52, § 4(2). See 1995 

Amendment note below. 
1995—Pub. L. 104–52, title IV, § 4(2), Nov. 19, 1995, 109 

Stat. 490, redesignated item 3329 ‘‘Government-wide list 

of vacant positions’’ as item 3330. 
1993—Pub. L. 103–94, § 8(b), Oct. 6, 1993, 107 Stat. 1007, 

substituted ‘‘Political recommendations’’ for ‘‘Com-

petitive service; recommendations of Senators or Rep-

resentatives’’ in item 3303. 
1992—Pub. L. 102–484, div. A, title V, § 544(b), div. D, 

title XLIV, § 4431(b), Oct. 23, 1992, 106 Stat. 2415, 2720, 

added two items 3329. 
Pub. L. 102–378, § 2(13)(B), Oct. 2, 1992, 106 Stat. 1347, 

struck out item 3342 ‘‘Federal participants in executive 

exchange programs’’. 
1990—Pub. L. 101–509, title V, § 529 [title I, 

§ 101(b)(9)(C)(iii)], Nov. 5, 1990, 104 Stat. 1427, 1441, sub-

stituted ‘‘Appointments to positions classified above 

GS–15’’ for ‘‘Appointments at GS–16, 17, and 18’’ in item 

3324. 
Pub. L. 101–416, § 2(a)(2), Oct. 12, 1990, 104 Stat. 903, 

added item 3342. 
1989—Pub. L. 101–194, title V, § 506(a)(2), Nov. 30, 1989, 

103 Stat. 1758, added item 3393a. 
Pub. L. 101–12, § 5(b), Apr. 10, 1989, 103 Stat. 33, added 

item 3352. 
1988—Pub. L. 100–398, § 7(a)(3), Aug. 17, 1988, 102 Stat. 

988, inserted ‘‘agency’’ after ‘‘Executive’’ in item 3345. 
1985—Pub. L. 99–145, title XVI, § 1622(a)(2), Nov. 8, 1985, 

99 Stat. 777, added item 3328. 
1979—Pub. L. 96–54, § 2(a)(13), Aug. 14, 1979, 93 Stat. 382, 

struck out item 3315a ‘‘Registers; individuals receiving 

compensation for work injuries’’. 
1978—Pub. L. 95–454, title III, §§ 303(b), 307(h)(2), 309(b), 

title IV, § 403(b), title IX, § 906(c)(4), Oct. 13, 1978, 92 

Stat. 1146, 1149, 1152, 1165, 1227, substituted ‘‘probation-

ary period’’ for ‘‘probation; period of’’ in item 3321, 

struck out item 3319 ‘‘Competitive service; selection; 

members of family restriction’’, added items 3327 and 

3391 to 3397, and struck out items 3391 to 3398. 
Pub. L. 95–437, § 3(b), Oct. 10, 1978, 92 Stat. 1058, added 

heading for subchapter VII and items 3391 to 3398. 
Pub. L. 95–256, § 5(b)(2), Apr. 6, 1978, 92 Stat. 191, 

struck out item 3322 ‘‘Competitive service; temporary 

appointments after age 70’’. 
Pub. L. 95–251, § 2(c)(3), Mar. 27, 1978, 92 Stat. 184, sub-

stituted ‘‘administrative law judges’’ for ‘‘hearing ex-

aminers’’ in item 3344. 
Pub. L. 95–228, § 2(a), Feb. 10, 1978, 92 Stat. 25, struck 

out item 3306 ‘‘Competitive service; departmental serv-

ice; apportionment’’. 
1975—Pub. L. 94–183, § 2(7), Dec. 31, 1975, 89 Stat. 1057, 

struck out item 3364 ‘‘Promotion; substitute employees 

in the postal field service’’. 
1972—Pub. L. 92–297, §§ 2(b), 3(b), May 16, 1972, 86 Stat. 

142, 144, substituted ‘‘maximum age entrance require-

ments, exceptions’’ for ‘‘maximum age requirement; re-

striction on use of appropriated funds’’ in item 3307, 

and added subchapter VII and items 3381 to 3385. 
1971—Pub. L. 91–648, title IV, § 402(b), Jan. 5, 1971, 84 

Stat. 1925, added heading for subchapter VI and items 

3371 to 3376. 
1970—Pub. L. 91–375, § 6(c)(7)(B), Aug. 12, 1970, 84 Stat. 

776, struck out item 3327 ‘‘Postmasters; standards for 

determination of qualifications’’. 

1967—Pub. L. 90–105, § 1(b), Oct. 11, 1967, 81 Stat. 273, 

added item 3304a. 

Pub. L. 90–83, § 1(9)(B), Sept. 11, 1967, 81 Stat. 197, 

added item 3315a. 

1966—Pub. L. 89–762, § 1(b), Nov. 5, 1966, 80 Stat. 1312, 

struck out item 3342 ‘‘Details; field to departmental 

service prohibited’’. 

SUBCHAPTER I—EXAMINATION, 

CERTIFICATION, AND APPOINTMENT 

§ 3301. Civil service; generally 

The President may— 

(1) prescribe such regulations for the admis-

sion of individuals into the civil service in the 

executive branch as will best promote the effi-

ciency of that service; 

(2) ascertain the fitness of applicants as to 

age, health, character, knowledge, and ability 

for the employment sought; and 

(3) appoint and prescribe the duties of indi-

viduals to make inquiries for the purpose of 

this section. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 417.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 631 (less last 

16 words). 

R.S. § 1753 (less last 16 

words). 

The words ‘‘civil service in the executive branch’’ are 

substituted for ‘‘civil service of the United States’’ to 

confirm the grant of authority in view of the definition 

of ‘‘civil service’’ in section 2101. The word ‘‘will’’ is 

substituted for ‘‘may’’. The words ‘‘for the employment 

sought’’ are substituted for ‘‘for the branch of service 

into which he seeks to enter’’ as the latter are archaic 

since there are no ‘‘branches’’ within the executive 

branch. The word ‘‘applicant’’ is substituted for ‘‘can-

didate’’. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface to the report. 

SHORT TITLE OF 1998 AMENDMENT 

Pub. L. 105–277, div. C, title I, § 151(a), Oct. 21, 1998, 112 

Stat. 2681–611, provided that: ‘‘This section [enacting 

sections 3345 to 3349d of this title, repealing former sec-

tions 3345 to 3349 of this title, and enacting provisions 

set out as a note under section 3345 of this title] may 

be cited as the ‘Federal Vacancies Reform Act of 1998’.’’ 

SHORT TITLE OF 1991 AMENDMENT 

Pub. L. 102–175, § 1, Dec. 2, 1991, 105 Stat. 1222, provided 

that: ‘‘This Act [amending sections 3395, 3396, 5383, and 

7701 of this title] may be cited as the ‘Senior Executive 

Service Improvements Act’.’’ 

MODIFICATIONS TO NATIONAL SECURITY EDUCATION 

PROGRAM 

Pub. L. 107–296, title XIII, § 1332(a), Nov. 25, 2002, 116 

Stat. 2299, provided that: 

‘‘(a) FINDINGS AND POLICIES.— 

‘‘(1) FINDINGS.—Congress finds that— 

‘‘(A) the United States Government actively en-

courages and financially supports the training, edu-

cation, and development of many United States 

citizens; 

‘‘(B) as a condition of some of those supports, 

many of those citizens have an obligation to seek 

either compensated or uncompensated employment 

in the Federal sector; and 

‘‘(C) it is in the United States national interest to 

maximize the return to the Nation of funds in-
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reservation or purpose of evasion; and that I will 

well and faithfully discharge the duties of the 

office on which I am about to enter. So help me 

God.’’ This section does not affect other oaths 

required by law. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 424.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 16. R.S. § 1757. 

May 13, 1884, ch. 46, §§ 2, 3, 23 

Stat. 22. 

All but the quoted language in R.S. § 1757 is omitted 

as obsolete since R.S. § 1757 was originally an alter-

native oath to the oath prescribed in R.S. § 1756 which 

oath was repealed by the Act of May 13, 1884, ch. 46, § 2, 

23 Stat. 22. The words ‘‘An individual, except the Presi-

dent, . . . in the civil service or uniformed services’’ are 

substituted for ‘‘any person . . . either in the civil, mili-

tary, or naval service, except the President of the 

United States’’. The second sentence of former section 

16 is changed to read, ‘‘This section does not affect 

other oaths required by law.’’. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface to the report. 

§ 3332. Officer affidavit; no consideration paid 
for appointment 

An officer, within 30 days after the effective 

date of his appointment, shall file with the oath 

of office required by section 3331 of this title an 

affidavit that neither he nor anyone acting in 

his behalf has given, transferred, promised, or 

paid any consideration for or in the expectation 

or hope of receiving assistance in securing the 

appointment. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 424.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 21a. Dec. 11, 1926, ch. 4, § 1, 44 

Stat. 918. 

Mar. 2, 1927, ch. 284, 44 Stat. 

1346. 

Sept. 23, 1950, ch. 1010, § 10, 

64 Stat. 987. 

The section is restated for clarity and conciseness. 

The term ‘‘officer’’ is coextensive with and substituted 

for ‘‘Each individual appointed hereafter as a civil offi-

cer of the United States by the President, by and with 

the advice and consent of the Senate, or by the Presi-

dent alone, or by a court of law, or by the head of a de-

partment’’ in view of the definition of ‘‘officer’’ in sec-

tion 2104. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface to the report. 

§ 3333. Employee affidavit; loyalty and striking 
against the Government 

(a) Except as provided by subsection (b) of this 

section, an individual who accepts office or em-

ployment in the Government of the United 

States or in the government of the District of 

Columbia shall execute an affidavit within 60 

days after accepting the office or employment 

that his acceptance and holding of the office or 

employment does not or will not violate section 

7311 of this title. The affidavit is prima facie evi-

dence that the acceptance and holding of office 

or employment by the affiant does not or will 

not violate section 7311 of this title. 

(b) An affidavit is not required from an indi-

vidual employed by the Government of the 

United States or the government of the District 

of Columbia for less than 60 days for sudden 

emergency work involving the loss of human life 

or the destruction of property. This subsection 

does not relieve an individual from liability for 

violation of section 7311 of this title. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 424.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 118q. Aug. 9, 1955, ch. 690, § 2, 69 

Stat. 624. 

.................. [Uncodified]. June 29, 1956, ch. 479, § 3 (as 

applicable to the Act of 

Aug. 9, 1955, ch. 690, § 2, 69 

Stat. 624), 70 Stat. 453. 

The section is restated for clarity and to conform to 

the style of section 3332. 

In subsection (a), the words ‘‘after August 9, 1955’’ are 

omitted as executed. The words ‘‘if the affidavit is exe-

cuted prior to acceptance of such office or employ-

ment’’ are omitted as unnecessary. The words ‘‘From 

and after July 1, 1956’’, appearing in the Act of June 29, 

1956, are omitted as executed. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface to the report. 

SUBCHAPTER III—DETAILS, VACANCIES, 

AND APPOINTMENTS 

AMENDMENTS 

1998—Pub. L. 105–277, div. C, title I, § 151(c)(2), Oct. 21, 

1998, 112 Stat. 2681–616, substituted ‘‘DETAILS, VACAN-

CIES, AND APPOINTMENTS’’ for ‘‘DETAILS’’ as sub-

chapter heading. 

ANNUAL REPORT TO CONGRESS ON EMPLOYEES OR MEM-

BERS OF ARMED SERVICES DETAILED TO EXECUTIVE 

AGENCIES; EXEMPTIONS 

Pub. L. 103–329, title VI, § 619, Sept. 30, 1993, 108 Stat. 

2420, which directed each Executive agency detailing 

personnel submit an annual report to Senate and House 

Committees on Appropriations on all employees or 

members of armed services detailed to Executive agen-

cies, listing grade, position, and offices of each person 

detailed and agency to which each such person was de-

tailed, with exemptions for certain intelligence agen-

cies, terminated, effective May 15, 2000, see section 3003 

of Pub. L. 104–66, as amended, set out as a note under 

section 1113 of Title 31, Money and Finance, and page 

151 of House Document No. 103–7. Similar provisions 

were contained in the following prior appropriations 

acts: 

Pub. L. 103–123, title VI, § 617, Oct. 28, 1993, 107 Stat. 

1263. 

Pub. L. 102–393, title VI, § 619, Oct. 6, 1992, 106 Stat. 

1769; repealed by Pub. L. 104–66, title III, § 3001(h), Dec. 

21, 1995, 109 Stat. 734. 

Pub. L. 102–141, title VI, § 619, Oct. 28, 1991, 105 Stat. 

871. 

Pub. L. 101–509, title VI, § 616, Nov. 5, 1990, 104 Stat. 

1474. 

Pub. L. 101–136, title VI, § 616, Nov. 3, 1989, 103 Stat. 

819. 

Pub. L. 100–440, title VI, § 616, Sept. 22, 1988, 102 Stat. 

1754. 

Pub. L. 100–202, § 101(m) [title VI, § 621], Dec. 22, 1987, 

101 Stat. 1329–390, 1329–427. 
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‘‘department’’ applicable to this section is coextensive 

with the definition of ‘‘Executive department’’ in sec-

tion 101. The words ‘‘or military department’’ are in-

serted to preserve the application of the source law. Be-

fore enactment of the National Security Act Amend-

ments of 1949 (63 Stat. 578), the Department of the 

Army, the Department of the Navy, and the Depart-

ment of the Air Force were Executive departments. The 

National Security Act Amendments of 1949 established 

the Department of Defense as an Executive department 

including the Department of the Army, the Department 

of the Navy, and the Department of the Air Force as 

military departments, not as Executive departments. 

However, the source law for this subsection, which was 

in effect in 1949, remained applicable to the Secretaries 

of the military departments by virtue of section 12(g) of 

the National Security Act Amendments of 1949 (63 Stat. 

591), which is set out in the reviser’s note for section 

301. The words ‘‘in the discretion of’’ are omitted as un-

necessary in view of the permissive grant of authority. 

The words ‘‘positions in the department’’ are sub-

stituted for ‘‘any of the clerkships therein authorized 

by law’’. The words ‘‘upon the same requisites and con-

ditions’’ are omitted as unnecessary. The words ‘‘legal 

pay of the position to which appointed’’ are substituted 

for ‘‘same compensations, as are prescribed for men’’. 

This subsection was part of title IV of the Revised 

Statutes. The Act of July 26, 1947, ch. 343, § 201(d), as 

added Aug. 10, 1949, ch. 412, § 4, 63 Stat. 579 (former 5 

U.S.C. 171–1), which provides ‘‘Except to the extent in-

consistent with the provisions of this Act [National Se-

curity Act of 1947], the provisions of title IV of the Re-

vised Statutes as now or hereafter amended shall be ap-

plicable to the Department of Defense’’ is omitted from 

this title, but is not repealed. 

Subsection (c) is added on authority of former sec-

tions 1072 and 1072a, which are codified in section 5115. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface to the report. 

1967 ACT 

This section deletes subsection (a) of 5 U.S.C. 7154 to 

reflect the repeal of the source statute of that sub-

section by Public Law 89–261, 79 Stat. 987. 

AMENDMENTS 

1978—Pub. L. 95–454, § 703(a)(1), renumbered section 

7154 of this title as this section. 

Subsec. (c). Pub. L. 95–454, § 906(a)(2), substituted ‘‘Of-

fice of Personnel Management’’ for ‘‘Civil Service Com-

mission’’. 

1972—Subsec. (b). Pub. L. 92–392 inserted reference to 

subchapter IV of chapter 53 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by section 906(a)(2) of Pub. L. 95–454 ef-

fective 90 days after Oct. 13, 1978, see section 907 of Pub. 

L. 95–454, set out as a note under section 1101 of this 

title. 

EFFECTIVE DATE OF 1972 AMENDMENT 

Amendment by Pub. L. 92–392 effective on first day of 

first applicable pay period beginning on or after 90th 

day after Aug. 19, 1972, see section 15(a) of Pub. L. 

92–392, set out as an Effective Date note under section 

5341 of this title. 

SUBCHAPTER II—EMPLOYEES’ RIGHT TO 

PETITION CONGRESS 

§ 7211. Employees’ right to petition Congress 

The right of employees, individually or collec-

tively, to petition Congress or a Member of Con-

gress, or to furnish information to either House 

of Congress, or to a committee or Member there-

of, may not be interfered with or denied. 

(Added Pub. L. 95–454, title VII, § 703(a)(3), Oct. 

13, 1978, 92 Stat. 1217.) 

PRIOR PROVISIONS 

Provisions of this section were contained in section 

7102 of this title prior to the general amendment of 

chapter 71 of this title by Pub. L. 95–454, title VII, § 701, 

Oct. 13, 1978, 92 Stat. 1191. 

EFFECTIVE DATE 

Section effective 90 days after Oct. 13, 1978, see sec-

tion 907 of Pub. L. 95–454, set out as an Effective Date 

of 1978 Amendment note under section 1101 of this title. 

CHAPTER 73—SUITABILITY, SECURITY, AND 
CONDUCT 

SUBCHAPTER I—REGULATION OF CONDUCT 

Sec. 

7301. Presidential regulations. 

7302. Post-employment notification. 

SUBCHAPTER II—EMPLOYMENT LIMITATIONS 

7311. Loyalty and striking. 

7312. Employment and clearance; individuals re-

moved for national security. 

7313. Riots and civil disorders. 

SUBCHAPTER III—POLITICAL ACTIVITIES 

7321. Political participation. 

7322. Definitions. 

7323. Political activity authorized; prohibitions. 

7324. Political activities on duty; prohibition. 

7325. Political activity permitted; employees resid-

ing in certain municipalities. 

7326. Penalties. 

SUBCHAPTER IV—FOREIGN GIFTS AND 

DECORATIONS 

[7341. Repealed.] 

7342. Receipt and disposition of foreign gifts and 

decorations. 

SUBCHAPTER V—MISCONDUCT 

7351. Gifts to superiors. 

7352. Excessive and habitual use of intoxicants. 

7353. Gifts to Federal employees. 

SUBCHAPTER VI—DRUG ABUSE, ALCOHOL 

ABUSE, AND ALCOHOLISM 

7361. Drug abuse. 

7362. Alcohol abuse and alcoholism. 

7363. Reports to Congress. 

SUBCHAPTER VII—MANDATORY REMOVAL FROM 

EMPLOYMENT OF CONVICTED LAW ENFORCE-

MENT OFFICERS 

7371. Mandatory removal from employment of law 

enforcement officers convicted of felonies. 

AMENDMENTS 

2003—Pub. L. 108–136, div. A, title XI, § 1125(b)(3), Nov. 

24, 2003, 117 Stat. 1640, added item 7302. 

2000—Pub. L. 106–554, § 1(a)(3) [title VI, § 639(b)], Dec. 

21, 2000, 114 Stat. 2763, 2763A–168, added subchapter VII 

heading and item 7371. 

1993—Pub. L. 103–94, § 2(b)(2), Oct. 6, 1993, 107 Stat. 

1004, amended analysis for subchapter III generally, re-

enacting subchapter III heading without change, sub-

stituting ‘‘participation’’ for ‘‘contributions and serv-

ices’’ in item 7321, ‘‘Definitions’’ for ‘‘Political use of 

authority or influence; prohibition’’ in item 7322, ‘‘ac-

tivity authorized; prohibitions’’ for ‘‘contributions; 

prohibition’’ in item 7323, ‘‘Political activities on duty; 

prohibition’’ for ‘‘Influencing elections; taking part in 

political campaigns; prohibitions; exceptions’’ in item 

7324, ‘‘Political activity permitted; employees residing 

in certain municipalities’’ for ‘‘Penalties’’ in item 7325, 
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and ‘‘Penalties’’ for ‘‘Nonpartisan political activity 

permitted’’ in item 7326, and striking out item 7327 

‘‘Political activity permitted; employees residing in 

certain municipalities’’ and item 7328 ‘‘General Ac-

counting Office employees’’. 
1989—Pub. L. 101–194, title III, § 303(b), Nov. 30, 1989, 

103 Stat. 1747, added item 7353. 
1986—Pub. L. 99–570, title VI, § 6002(a)(2), Oct. 27, 1986, 

100 Stat. 3207–158, added subchapter VI heading and 

items 7361 to 7363. 
1980—Pub. L. 96–191, § 8(e)(2), Feb. 15, 1980, 94 Stat. 33, 

added item 7328. 
1968—Pub. L. 90–351, title V, § 1001(b), June 19, 1968, 82 

Stat. 235, substituted ‘‘EMPLOYMENT LIMITATIONS’’ 

for ‘‘LOYALTY, SECURITY, AND STRIKING’’ in sub-

chapter II heading and added item 7313. 
1967—Pub. L. 90–83, § 1(46), Sept. 11, 1967, 81 Stat. 209, 

inserted ‘‘GIFTS AND’’ before ‘‘DECORATIONS’’ in 

subchapter IV heading, struck out item 7341 ‘‘Receipt 

and display of foreign decorations’’, and added item 

7342. 

SUBCHAPTER I—REGULATION OF CONDUCT 

§ 7301. Presidential regulations 

The President may prescribe regulations for 

the conduct of employees in the executive 

branch. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 524.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 631 (last 16 

words). 

R.S. § 1753 (last 16 words). 

The words ‘‘employees in the executive branch’’ are 

substituted for ‘‘persons who may receive appointments 

in the civil service’’. 
Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface to the report. 

SHORT TITLE OF 1993 AMENDMENT 

Pub. L. 103–94, § 1, Oct. 6, 1993, 107 Stat. 1001, provided: 

‘‘That this Act [enacting sections 5520a and 7321 to 7326 

of this title and section 610 of Title 18, Crimes and 

Criminal Procedure, amending sections 1216, 2302, 3302 

and 3303 of this title, sections 602 and 603 of Title 18, 

section 410 of Title 39, Postal Service, and sections 

1973d and 9904 of Title 42, The Public Health and Wel-

fare, omitting former sections 7321 to 7328 of this title, 

and enacting provisions set out as notes under section 

7321 of this title and section 410 of Title 39] may be 

cited as the ‘Hatch Act Reform Amendments of 1993’.’’ 

SHORT TITLE OF 1986 AMENDMENT 

Pub. L. 99–570, title VI, § 6001, Oct. 27, 1986, 100 Stat. 

3207–157, provided that: ‘‘This title [enacting sections 

7361 to 7363 and 7904 of this title, amending sections 

290dd–1 and 290ee–1 of Title 42, The Public Health and 

Welfare, and enacting provisions set out as notes under 

section 7361 of this title and section 801 of Title 21, 

Food and Drugs] may be cited as the ‘Federal Employee 

Substance Abuse Education and Treatment Act of 

1986’.’’ 

EMERGENCY PREPAREDNESS FUNCTIONS 

For assignment of certain emergency preparedness 

functions to the Director of the Office of Personnel 

Management, see Parts 1, 2, and 22 of Ex. Ord. No. 12656, 

Nov. 18, 1988, 53 F.R. 47491, set out as a note under sec-

tion 5195 of Title 42, The Public Health and Welfare. 

CONTINUATION OF RANDOM DRUG TESTING PROGRAM 

FOR CERTAIN DEPARTMENT OF DEFENSE EMPLOYEES 

Pub. L. 105–261, div. A, title XI, § 1108, Oct. 17, 1998, 112 

Stat. 2142, provided that: 

‘‘(a) CONTINUATION OF EXISTING PROGRAM.—The Sec-

retary of Defense shall continue to actively carry out 

the drug testing program, originally required by sec-

tion 3(a) of Executive Order No. 12564 (51 Fed. Reg. 

32889; September 15, 1986) [set out below], involving ci-

vilian employees of the Department of Defense who are 

considered to be employees in sensitive positions. The 

Secretary shall comply with the drug testing proce-

dures prescribed pursuant to section 4 of the Executive 

order. 

‘‘(b) TESTING UPON REASONABLE SUSPICION OF ILLEGAL 

DRUG USE.—The Secretary of Defense shall ensure that 

the drug testing program referred to in subsection (a) 

authorizes the testing of a civilian employee of the De-

partment of Defense for illegal drug use when there is 

a reasonable suspicion that the employee uses illegal 

drugs. 

‘‘(c) NOTIFICATION TO APPLICANTS.—The Secretary of 

Defense shall notify persons who apply for employment 

with the Department of Defense that, as a condition of 

employment by the Department, the person may be re-

quired to submit to drug testing under the drug testing 

program required by Executive Order No. 12564 (51 Fed. 

Reg. 32889; September 15, 1986) pursuant to the terms of 

the Executive order. 

‘‘(d) DEFINITIONS.—In this section, the terms ‘illegal 

drugs’ and ‘employee in a sensitive position’ have the 

meanings given such terms in section 7 of Executive 

Order No. 12564 (51 Fed. Reg. 32889; September 15, 1986).’’ 

ANNUAL CERTIFICATION OF DRUG-FREE WORKPLACE 

PLAN ADMINISTRATORS 

Pub. L. 106–58, title VI, § 624, Sept. 29, 1999, 113 Stat. 

471, provided that: ‘‘Notwithstanding any provision of 

law, the President, or his designee, must certify to Con-

gress, annually, that no person or persons with direct 

or indirect responsibility for administering the Execu-

tive Office of the President’s Drug-Free Workplace 

Plan are themselves subject to a program of individual 

random drug testing.’’ 

Similar provisions were contained in the following 

prior appropriations acts: 

Pub. L. 105–277, div. A, § 101(h) [title VI, § 634], Oct. 21, 

1998, 112 Stat. 2681–480, 2681–524. 

Pub. L. 105–61, title VI, § 621, Oct. 10, 1997, 111 Stat. 

1313. 

Pub. L. 104–208, div. A, title I, § 101(f) [title VI, § 623], 

Sept. 30, 1996, 110 Stat. 3009–314, 3009–358. 

Pub. L. 104–52, title VI, § 624, Nov. 19, 1995, 109 Stat. 

502. 

Pub. L. 103–329, title VI, § 638, Sept. 30, 1994, 108 Stat. 

2432. 

DESIGNATION OF DIRECTOR OF THE BUREAU OF THE 

BUDGET AS MEMBER OF FEDERAL LABOR RELATIONS 

COUNCIL 

Presidential Order of December 8, 1969, provided that: 

Pursuant to the provisions of section 4 of Executive 

Order 11491 [set out as a note under this section], I 

hereby designate the Director of the Bureau of the 

Budget [now the Office of Management and Budget] as 

a member of the Federal Labor Relations Council. This 

order of designation shall be published in the Federal 

Register. 

RICHARD NIXON. 

DISPLAY IN FEDERAL BUILDINGS OF CODE OF ETHICS 

FOR GOVERNMENT SERVICE 

Pub. L. 96–303, July 3, 1980, 94 Stat. 855, which pro-

vided that each agency, under regulations prescribed by 

Administrator of General Services Administration, dis-

play in appropriate areas of Federal buildings copies of 

the Code of Ethics for Government Service, authorized 

publication and distribution of such Code, and set forth 

text of the Code of Ethics for Government Service, was 

repealed by Pub. L. 104–179, § 4(a), Aug. 6, 1996, 110 Stat. 

1566. 
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1 See References in Text note below. 

section (a) of this section, that meet the needs of their 

workforce; and 
(c) consider whether issuing further guidance is war-

ranted with respect to sexual assault and stalking and, 

if so, issue such guidance. 
SEC. 2. Agency-Specific Actions and Policies. (a) Within 

90 days from the date of this memorandum, each agen-

cy shall make available to the Director of OPM any ex-

isting agency-specific policies and practices for ad-

dressing the effects of domestic violence on its work-

force. 
(b) Within 120 days from the issuance of the guidance 

created pursuant to section 1 of this memorandum, 

each agency shall develop or modify, as appropriate, 

agency-specific polices for addressing the effects of do-

mestic violence on its workforce, consistent with OPM 

guidance. Each agency shall submit for review and 

comment to the Director of OPM, a draft new or modi-

fied agency-specific policy. In reviewing the draft agen-

cy-specific policies, the Director of OPM shall consult 

with the Attorney General, the Secretary of Health and 

Human Services, the Secretary of Labor, the Secretary 

of Homeland Security, and other interested agency 

heads. Each agency shall issue a final agency-specific 

policy within 180 days after submission of its draft pol-

icy to the Director of OPM. 
SEC. 3. General Provisions. (a) Nothing in this memo-

randum shall be construed to impair or otherwise af-

fect: 
(i) the authority granted by law to an agency, or the 

head thereof; or 
(ii) the functions of the Director of the Office of Man-

agement and Budget relating to budgetary, administra-

tive, or legislative proposals. 
(b) This memorandum shall be implemented consist-

ent with applicable law and subject to the availability 

of appropriations. 
(c) This memorandum is not intended to, and does 

not, create any right or benefit, substantive or proce-

dural, enforceable at law or in equity by any party 

against the United States, its departments, agencies, or 

entities, its officers, employees, or agents, or any other 

person. 
The Director of OPM is hereby authorized and di-

rected to publish this memorandum in the Federal Reg-

ister. 

BARACK OBAMA. 

§ 7302. Post-employment notification 

(a) Not later than the effective date of the 

amendments made by section 1106 of the Na-

tional Defense Authorization Act for Fiscal 

Year 2004,1 or 180 days after the date of the en-

actment of that Act, whichever is later, the Of-

fice of Personnel Management shall, in consulta-

tion with the Attorney General and the Office of 

Government Ethics, promulgate regulations re-

quiring that each Executive branch agency no-

tify any employee of that agency who is subject 

to the provisions of section 207(c)(1) of title 18, 

as a result of the amendment to section 

207(c)(2)(A)(ii) of that title by that Act. 
(b) The regulations shall require that notice 

be given before, or as part of, the action that af-

fects the employee’s coverage under section 

207(c)(1) of title 18, by virtue of the provisions of 

section 207(c)(2)(A)(ii) of that title, and again 

when employment or service in the covered posi-

tion is terminated. 

(Added Pub. L. 108–136, div. A, title XI, 

§ 1125(b)(2), Nov. 24, 2003, 117 Stat. 1639.) 

REFERENCES IN TEXT 

The effective date of the amendments made by sec-

tion 1106 of the National Defense Authorization Act for 

Fiscal Year 2004, referred to in subsec. (a), probably 

means the effective date of the amendments made by 

section 1125 of the National Defense Authorization Act 

for Fiscal Year 2004, Pub. L. 108–136, which enacted this 

section. Pub. L. 108–136 does not contain a section 1106, 

and the provisions appearing in section 1106 of H.R. 

1588, the National Defense Authorization Act for Fiscal 

Year 2004, as passed by the House of Representatives on 

May 22, 2003, were contained in section 1125 of Pub. L. 

108–136. For effective date of amendments made by sec-

tion 1125 of Pub. L. 108–136, see section 1125(c) of Pub. 

L. 108–136, set out as an Effective Date of 2003 Amend-

ment note under section 5304 of this title. 

The date of the enactment of that Act, referred to in 

subsec. (a), is the date of enactment of the National De-

fense Authorization Act for Fiscal Year 2004, Pub. L. 

108–136, which was approved Nov. 24, 2003. 

EFFECTIVE DATE 

Section effective on first day of first pay period be-

ginning on or after Jan. 1, 2004, see section 1125(c)(1) of 

Pub. L. 108–136, set out as an Effective Date of 2003 

Amendment note under section 5304 of this title. 

SUBCHAPTER II—EMPLOYMENT 

LIMITATIONS 

AMENDMENTS 

1968—Pub. L. 90–351, title V, § 1001(c), June 19, 1968, 82 

Stat. 235, substituted ‘‘EMPLOYMENT LIMITATIONS’’ 

for ‘‘LOYALTY, SECURITY, AND STRIKING’’ in sub-

chapter heading. 

§ 7311. Loyalty and striking 

An individual may not accept or hold a posi-

tion in the Government of the United States or 

the government of the District of Columbia if 

he— 

(1) advocates the overthrow of our constitu-

tional form of government; 

(2) is a member of an organization that he 

knows advocates the overthrow of our con-

stitutional form of government; 

(3) participates in a strike, or asserts the 

right to strike, against the Government of the 

United States or the government of the Dis-

trict of Columbia; or 

(4) is a member of an organization of em-

ployees of the Government of the United 

States or of individuals employed by the gov-

ernment of the District of Columbia that he 

knows asserts the right to strike against the 

Government of the United States or the gov-

ernment of the District of Columbia. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 524.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 118p. Aug. 9, 1955, ch. 690, § 1, 69 

Stat. 624. 

.................. [Uncodified]. June 29, 1956, ch. 479, § 3, (as 

applicable to the Act of 

Aug. 9, 1955, ch. 690, § 1, 69 

Stat. 624), 70 Stat. 453. 

The word ‘‘position’’ is coextensive with and is sub-

stituted for ‘‘office or employment’’. 

In paragraphs (1) and (2), the words ‘‘in the United 

States’’ in former section 118p(1), (2) are omitted as un-

necessary in view of the reference to ‘‘our constitu-

tional form of government’’. 

In paragraphs (3) and (4), the reference to the ‘‘gov-

ernment of the District of Columbia’’ is added on au-

thority of the Act of June 29, 1956, in order to make 
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shoot, or hunts game of any kind in a national 

military park with a gun or dog, or sets a trap 

or net or other device in a national military 

park to hunt or catch game of any kind, shall be 

imprisoned not less than 5 nor more than 30 

days, fined under this title, or both. 

(Added Pub. L. 113–287, § 4(a)(1), Dec. 19, 2014, 128 

Stat. 3260.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

1865(a) ........ 16 U.S.C. 3 (1st sen-
tence words after 
‘‘National Park 
Service’’) 

Aug. 25, 1916, ch. 408, § 3 (1st 
sentence words after ‘‘Na-
tional Park Service’’), 39 
Stat. 535; June 2, 1920, ch. 
218, § 5 (last sentence 
words after ‘‘for other 
purposes’ ’’ and before pro-
viso), 41 Stat. 732. 

1865(b) ........ 16 U.S.C. 1912(d) Pub. L. 94–429, § 13(d), Sept. 
28, 1976, 90 Stat. 1345. 

1865(c) ........ 16 U.S.C. 413 Mar. 3, 1897, ch. 372, §§ 1, 2, 5, 
29 Stat. 621, 622. 

1865(d) ........ 16 U.S.C. 414. 

In subsection (a), the words ‘‘fined under this title’’ 

are substituted for ‘‘punished by a fine of not more 

than $500’’ for consistency with chapter 227. 
In subsection (b), the words ‘‘fined under this title’’ 

are substituted for ‘‘fined not more than $2,500’’ for 

consistency with chapter 227. 
In subsection (c), the words ‘‘fined under this title 

but not less than $10’’ are substituted for ‘‘deemed 

guilty of a misdemeanor, punishable by a fine of not 

less than $10 nor more than $1,000’’ for consistency with 

chapter 227. 
In subsection (d), the words ‘‘fined under this title’’ 

are substituted for ‘‘guilty of a misdemeanor, punish-

able by a fine of not more than $1,000’’ for consistency 

with chapter 227. 

§ 1866. Historic, archeologic, or prehistoric items 
and antiquities 

(a) VIOLATION OF REGULATIONS AUTHORIZED BY 

CHAPTER 3201 OF TITLE 54.—A person that vio-

lates any of the regulations authorized by chap-

ter 3201 of title 54 shall be fined under this title 

and be adjudged to pay all cost of the proceed-

ings. 
(b) APPROPRIATION OF, INJURY TO, OR DESTRUC-

TION OF HISTORIC OR PREHISTORIC RUIN OR MONU-

MENT OR OBJECT OF ANTIQUITY.—A person that 

appropriates, excavates, injures, or destroys any 

historic or prehistoric ruin or monument or any 

other object of antiquity that is situated on land 

owned or controlled by the Federal Government 

without the permission of the head of the Fed-

eral agency having jurisdiction over the land on 

which the object is situated, shall be imprisoned 

not more than 90 days, fined under this title, or 

both. 

(Added Pub. L. 113–287, § 4(a)(1), Dec. 19, 2014, 128 

Stat. 3261.) 

HISTORICAL AND REVISION NOTES 

Revised 
Section 

Source (U.S. Code) Source (Statutes at Large) 

1866(a) ........ 16 U.S.C. 462(k) (last 
sentence) 

Aug. 21, 1935, ch. 593, § 2(k) 
(last sentence), 49 Stat. 
667. 

1866(b) ........ 16 U.S.C. 433 June 8, 1906, ch. 3060, § 1, 34 
Stat. 225. 

In subsection (a), the provision is transferred to title 

18 to make clear that it is a criminal penalty. The 

words ‘‘fined under this title’’ are substituted for ‘‘pun-

ished by a fine of not more than $500’’ for consistency 

with chapter 227. 

In subsection (b), the words ‘‘fined under this title’’ 

are substituted for ‘‘fined in a sum of not more than 

$500’’ for consistency with chapter 227. 

CHAPTER 93—PUBLIC OFFICERS AND 
EMPLOYEES 

Sec. 

1901. Collecting or disbursing officer trading in 

public property. 

1902. Disclosure of crop information and specula-

tion thereon. 

1903. Speculation in stocks or commodities affect-

ing crop insurance. 

[1904. Repealed.] 

1905. Disclosure of confidential information gener-

ally. 

1906. Disclosure of information from a bank exam-

ination report. 

1907. Disclosure of information by farm credit ex-

aminer. 

[1908. Repealed.] 

1909. Examiner performing other services. 

1910. Nepotism in appointment of receiver or trust-

ee. 

1911. Receiver mismanaging property. 

1912. Unauthorized fees for inspection of vessels. 

1913. Lobbying with appropriated moneys. 

[1914. Repealed.] 

1915. Compromise of customs liabilities. 

1916. Unauthorized employment and disposition of 

lapsed appropriations. 

1917. Interference with civil service examinations. 

1918. Disloyalty and asserting the right to strike 

against the Government. 

1919. False statement to obtain unemployment 

compensation for Federal service. 

1920. False statement or fraud to obtain Federal 

employees’ compensation. 

1921. Receiving Federal employees’ compensation 

after marriage. 

1922. False or withheld report concerning Federal 

employees’ compensation. 

1923. Fraudulent receipt of payments of missing 

persons. 

1924. Unauthorized removal and retention of classi-

fied documents or material. 

AMENDMENTS 

1996—Pub. L. 104–294, title VI, § 604(b)(44), Oct. 11, 1996, 

110 Stat. 3509, substituted ‘‘employees’ ’’ for ‘‘employ-

ee’s’’ in item 1920. 

1994—Pub. L. 103–359, title VIII, § 808(b), Oct. 14, 1994, 

108 Stat. 3454, added item 1924. 

Pub. L. 103–333, title I, § 101(b)(2), Sept. 30, 1994, 108 

Stat. 2548, substituted ‘‘or fraud to obtain Federal em-

ployee’s compensation’’ for ‘‘to obtain Federal employ-

ees’ compensation’’ in item 1920. 

Pub. L. 103–322, title XXXIII, § 330004(11), Sept. 13, 

1994, 108 Stat. 2141, struck out items 1904 ‘‘Disclosure of 

information or speculation in securities affecting Re-

construction Finance Corporation’’ and 1908 ‘‘Disclo-

sure of information by National Agricultural Credit 

Corporation examiner’’. 

1990—Pub. L. 101–647, title XXXV, § 3556, Nov. 29, 1990, 

104 Stat. 4927, substituted ‘‘from a bank examination 

report’’ for ‘‘by bank examiner’’ in item 1906 and struck 

out item 1914 ‘‘Salary of Government officials and em-

ployees payable only by United States’’. 

1966—Pub. L. 89–554, § 3(c), Sept. 6, 1966, 80 Stat. 608, 

added items 1916 to 1923. 

§ 1901. Collecting or disbursing officer trading in 
public property 

Whoever, being an officer of the United States 

concerned in the collection or the disbursement 

of the revenues thereof, carries on any trade or 
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codified in sections 3103 and 5501 of title 5, United 

States Code. 
The words ‘‘upon conviction thereof’’ are omitted as 

unnecessary because punishment can be imposed only 

after conviction. 

AMENDMENTS 

2002—Pub. L. 107–273 inserted ‘‘, or both’’ after ‘‘year’’ 

in concluding provisions. 
1996—Pub. L. 104–294 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $1,000’’ in concluding 

provisions. 

§ 1917. Interference with civil service examina-
tions 

Whoever, being a member or employee of the 

United States Office of Personnel Management 

or an individual in the public service, willfully 

and corruptly— 
(1) defeats, deceives, or obstructs an individ-

ual in respect of his right of examination ac-

cording to the rules prescribed by the Presi-

dent under title 5 for the administration of the 

competitive service and the regulations pre-

scribed by such Office under section 1302(a) of 

title 5; 
(2) falsely marks, grades, estimates, or re-

ports on the examination or proper standing of 

an individual examined; 
(3) makes a false representation concerning 

the mark, grade, estimate, or report on the ex-

amination or proper standing of an individual 

examined, or concerning the individual exam-

ined; or 
(4) furnishes to an individual any special or 

secret information for the purpose of improv-

ing or injuring the prospects or chances of an 

individual examined, or to be examined, being 

appointed, employed, or promoted; 

shall, for each offense, be fined under this title 

not less than $100 or imprisoned not less than 

ten days nor more than one year, or both. 

(Added Pub. L. 89–554, § 3(d), Sept. 6, 1966, 80 Stat. 

609; amended Pub. L. 103–322, title XXXIII, 

§ 330010(2), Sept. 13, 1994, 108 Stat. 2143; Pub. L. 

104–294, title VI, § 601(a)(9), Oct. 11, 1996, 110 Stat. 

3498.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 637. Jan. 16, 1883, ch. 27, § 5, 22 
Stat. 405. 

The section is rewritten to conform to the style of 

title 18. The words ‘‘a member or employee of the 

United States Civil Service Commission’’ are coexten-

sive with and substituted for ‘‘Civil Service Commis-

sioner, examiner, copyist, or messenger’’. 
The references to actions in concert with others to 

violate this section are omitted in view of the crime of 

conspiracy contained in chapter 19 of title 18. 
In paragraph (1), the words ‘‘the rules prescribed by 

the President under title 5 for the administration of 

the competitive service and the regulations prescribed 

by the Commission under section 1302(a) of title 5’’ are 

substituted for ‘‘any such rules or regulations’’ to pro-

vide the basis of reference. 
The words ‘‘be deemed guilty of a misdemeanor’’ are 

omitted as unnecessary in view of the definitive section 

1 of this title. (See reviser’s note under 18 U.S.C. 212, 

1964 ed.) 
The words ‘‘and upon conviction thereof’’ are omitted 

as unnecessary because punishment can be imposed 

only after conviction. 

The words ‘‘or both’’ are substituted for ‘‘or by both 

such fine and imprisonment’’. 

AMENDMENTS 

1996—Pub. L. 104–294 substituted ‘‘fined under this 

title not less than $100’’ for ‘‘fined not less than $100 

nor more than $1,000’’ in concluding provisions. 

1994—Pub. L. 103–322 substituted ‘‘Office of Personnel 

Management’’ for ‘‘Civil Service Commission’’ in intro-

ductory provisions and ‘‘such Office’’ for ‘‘the Commis-

sion’’ in par. (1). 

§ 1918. Disloyalty and asserting the right to 
strike against the Government 

Whoever violates the provision of section 7311 

of title 5 that an individual may not accept or 

hold a position in the Government of the United 

States or the government of the District of Co-

lumbia if he— 

(1) advocates the overthrow of our constitu-

tional form of government; 

(2) is a member of an organization that he 

knows advocates the overthrow of our con-

stitutional form of government; 

(3) participates in a strike, or asserts the 

right to strike, against the Government of the 

United States or the government of the Dis-

trict of Columbia; or 

(4) is a member of an organization of em-

ployees of the Government of the United 

States or of individuals employed by the gov-

ernment of the District of Columbia that he 

knows asserts the right to strike against the 

Government of the United States or the gov-

ernment of the District of Columbia; 

shall be fined under this title or imprisoned not 

more than one year and a day, or both. 

(Added Pub. L. 89–554, § 3(d), Sept. 6, 1966, 80 Stat. 

609; amended Pub. L. 104–294, title VI, § 601(a)(8), 

Oct. 11, 1996, 110 Stat. 3498.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 118r. Aug. 9, 1955, ch. 690, § 3, 69 
Stat. 625. 

[Uncodified.] June 29, 1956, ch. 479, § 3 (as 
applicable to the Act of 
Aug. 9, 1955, ch. 690, § 3, 69 
Stat. 625), 70 Stat. 453. 

The section is rewritten to conform to the style of 

title 18. The statement of the acts prohibited is sup-

plied from the Act of Aug. 9, 1955, ch. 690, § 1, 69 Stat. 

624, which is codified in section 7311 of title 5, United 

States Code. 

The words ‘‘From and after July 1, 1956’’, appearing in 

the Act of June 29, 1956, are omitted as executed. 

The words ‘‘shall be guilty of a felony’’ are omitted 

as unnecessary in view of the definitive section 1 of this 

title. (See reviser’s note under section 550 of this title.) 

AMENDMENTS 

1996—Pub. L. 104–294 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $1,000’’ in concluding 

provisions. 

§ 1919. False statement to obtain unemployment 
compensation for Federal service 

Whoever makes a false statement or represen-

tation of a material fact knowing it to be false, 

or knowingly fails to disclose a material fact, to 

obtain or increase for himself or for any other 

individual any payment authorized to be paid 
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1986—Subsec. (a). Pub. L. 99–646, § 62(1), inserted ‘‘a 

major Presidential or Vice Presidential candidate (as 

defined in section 3056 of this title)’’. 
Subsec. (h). Pub. L. 99–646, § 62(2), substituted ‘‘indi-

vidual’’ for ‘‘official’’. 
1982—Pub. L. 97–285, § 2(a), substituted ‘‘Congres-

sional, Cabinet, and Supreme Court assassination, kid-

naping, and assault; penalties’’ for ‘‘Congressional as-

sassination, kidnaping, and assault’’ in section catch-

line. 

Subsec. (a). Pub. L. 97–285, § 1(a), expanded coverage of 

subsec. (a) to cover the killing of any individual who is 

a member of the executive branch of the Government 

and the head, or a person nominated to be head during 

the pendency of such nomination, of a department list-

ed in section 101 of title 5 or the second ranking official 

in such department, the Director (or a person nomi-

nated to be Director during the pendency of such nomi-

nation) or Deputy Director of Central Intelligence, or a 

Justice of the United States, as defined in section 451 

of title 28, or a person nominated to be a Justice of the 

United States, during the pendency of such nomina-

tion. 

Subsecs. (h), (i). Pub. L. 97–285, § 1(b), added subsecs. 

(h) and (i). 

EFFECTIVE DATE OF 1996 AMENDMENT 

Amendment by Pub. L. 104–294 effective Sept. 13, 1994, 

see section 604(d) of Pub. L. 104–294, set out as a note 

under section 13 of this title. 

REPORT TO MEMBER OF CONGRESS ON INVESTIGATION 

CONDUCTED SUBSEQUENT TO THREAT ON MEMBER’S LIFE 

Pub. L. 95–624, § 19, Nov. 9, 1978, 92 Stat. 3466, provided 

that: ‘‘The Federal Bureau of Investigation shall pro-

vide a written report to a Member of Congress on any 

investigation conducted based on a threat on the Mem-

ber’s life under section 351 of title 18 of the United 

States Code.’’ 

CHAPTER 19—CONSPIRACY 

Sec. 

371. Conspiracy to commit offense or to defraud 

United States. 

372. Conspiracy to impede or injure officer. 

373. Solicitation to commit a crime of violence. 

AMENDMENTS 

1984—Pub. L. 98–473, title II, § 1003(b), Oct. 12, 1984, 98 

Stat. 2138, added item 373. 

§ 371. Conspiracy to commit offense or to defraud 
United States 

If two or more persons conspire either to com-

mit any offense against the United States, or to 

defraud the United States, or any agency there-

of in any manner or for any purpose, and one or 

more of such persons do any act to effect the ob-

ject of the conspiracy, each shall be fined under 

this title or imprisoned not more than five 

years, or both. 
If, however, the offense, the commission of 

which is the object of the conspiracy, is a mis-

demeanor only, the punishment for such con-

spiracy shall not exceed the maximum punish-

ment provided for such misdemeanor. 

(June 25, 1948, ch. 645, 62 Stat. 701; Pub. L. 

103–322, title XXXIII, § 330016(1)(L), Sept. 13, 1994, 

108 Stat. 2147.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., §§ 88, 294 (Mar. 4, 

1909, ch. 321, § 37, 35 Stat. 1096; Mar. 4, 1909, ch. 321, 

§ 178a, as added Sept. 27, 1944, ch. 425, 58 Stat. 752). 

This section consolidates said sections 88 and 294 of 

title 18, U.S.C., 1940 ed. 

To reflect the construction placed upon said section 

88 by the courts the words ‘‘or any agency thereof’’ 

were inserted. (See Haas v. Henkel, 1909, 30 S. Ct. 249, 216 

U. S. 462, 54 L. Ed. 569, 17 Ann. Cas. 1112, where court 

said: ‘‘The statute is broad enough in its terms to in-

clude any conspiracy for the purpose of impairing, ob-

structing, or defeating the lawful functions of any de-

partment of government.’’ Also, see United States v. 

Walter, 1923, 44 S. Ct. 10, 263 U. S. 15, 68 L. Ed. 137, and 

definitions of department and agency in section 6 of 

this title.) 
The punishment provision is completely rewritten to 

increase the penalty from 2 years to 5 years except 

where the object of the conspiracy is a misdemeanor. If 

the object is a misdemeanor, the maximum imprison-

ment for a conspiracy to commit that offense, under 

the revised section, cannot exceed 1 year. 
The injustice of permitting a felony punishment on 

conviction for conspiracy to commit a misdemeanor is 

described by the late Hon. Grover M. Moscowitz, United 

States district judge for the eastern district of New 

York, in an address delivered March 14, 1944, before the 

section on Federal Practice of the New York Bar Asso-

ciation, reported in 3 Federal Rules Decisions, pages 

380–392. 
Hon. John Paul, United States district judge for the 

western district of Virginia, in a letter addressed to 

Congressman Eugene J. Keogh dated January 27, 1944, 

stresses the inadequacy of the 2-year sentence pre-

scribed by existing law in cases where the object of the 

conspiracy is the commission of a very serious offense. 
The punishment provision of said section 294 of title 

18 was considered for inclusion in this revised section. 

It provided the same penalties for conspiracy to violate 

the provisions of certain counterfeiting laws, as are ap-

plicable in the case of conviction for the specific viola-

tions. Such a punishment would seem as desirable for 

all conspiracies as for such offenses as counterfeiting 

and transporting stolen property in interstate com-

merce. 
A multiplicity of unnecessary enactments inevitably 

leads to confusion and disregard of law. (See reviser’s 

note under section 493 of this title.) 
Since consolidation was highly desirable and because 

of the strong objections of prosecutors to the general 

application of the punishment provision of said section 

294, the revised section represents the best compromise 

that could be devised between sharply conflicting 

views. 
A number of special conspiracy provisions, relating 

to specific offenses, which were contained in various 

sections incorporated in this title, were omitted be-

cause adequately covered by this section. A few excep-

tions were made, (1) where the conspiracy would con-

stitute the only offense, or (2) where the punishment 

provided in this section would not be commensurate 

with the gravity of the offense. Special conspiracy pro-

visions were retained in sections 241, 286, 372, 757, 794, 

956, 1201, 2271, 2384 and 2388 of this title. Special conspir-

acy provisions were added to sections 2153 and 2154 of 

this title. 

AMENDMENTS 

1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $10,000’’. 

§ 372. Conspiracy to impede or injure officer 

If two or more persons in any State, Territory, 

Possession, or District conspire to prevent, by 

force, intimidation, or threat, any person from 

accepting or holding any office, trust, or place 

of confidence under the United States, or from 

discharging any duties thereof, or to induce by 

like means any officer of the United States to 

leave the place, where his duties as an officer 

are required to be performed, or to injure him in 

his person or property on account of his lawful 

discharge of the duties of his office, or while en-
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Page 572 TITLE 18—CRIMES AND CRIMINAL PROCEDURE § 2381 

Internal Revenue Code of 1986, may bring an ac-

tion in the United States district courts to pre-

vent and restrain violations of this chapter by 

any person (or by any person controlling such 

person), except that any person who holds a per-

mit under chapter 52 of the Internal Revenue 

Code of 1986 may not bring such an action 

against a State or local government. No civil ac-

tion may be commenced under this paragraph 

against an Indian tribe or an Indian in Indian 

country (as defined in section 1151). 

(2) A State, through its attorney general, or a 

local government, through its chief law enforce-

ment officer (or a designee thereof), may in a 

civil action under paragraph (1) also obtain any 

other appropriate relief for violations of this 

chapter from any person (or by any person con-

trolling such person), including civil penalties, 

money damages, and injunctive or other equi-

table relief. Nothing in this chapter shall be 

deemed to abrogate or constitute a waiver of 

any sovereign immunity of a State or local gov-

ernment, or an Indian tribe against any uncon-

sented lawsuit under this chapter, or otherwise 

to restrict, expand, or modify any sovereign im-

munity of a State or local government, or an In-

dian tribe. 

(3) The remedies under paragraphs (1) and (2) 

are in addition to any other remedies under Fed-

eral, State, local, or other law. 

(4) Nothing in this chapter shall be construed 

to expand, restrict, or otherwise modify any 

right of an authorized State official to proceed 

in State court, or take other enforcement ac-

tions, on the basis of an alleged violation of 

State or other law. 

(5) Nothing in this chapter shall be construed 

to expand, restrict, or otherwise modify any 

right of an authorized local government official 

to proceed in State court, or take other enforce-

ment actions, on the basis of an alleged viola-

tion of local or other law. 

(Added Pub. L. 95–575, § 1, Nov. 2, 1978, 92 Stat. 

2465; amended Pub. L. 107–296, title XI, 

§ 1112(i)(2), Nov. 25, 2002, 116 Stat. 2277; Pub. L. 

109–177, title I, § 121(f), Mar. 9, 2006, 120 Stat. 223.) 

REFERENCES IN TEXT 

Chapter 52 of the Internal Revenue Code of 1986, re-

ferred to in subsec. (b)(1), is classified generally to 

chapter 52 (§ 5701 et seq.) of Title 26, Internal Revenue 

Code. 

AMENDMENTS 

2006—Pub. L. 109–177 designated existing provisions as 

subsec. (a) and added subsec. (b). 

2002—Pub. L. 107–296 substituted ‘‘Attorney General’’ 

for ‘‘Secretary’’. 

EFFECTIVE DATE OF 2002 AMENDMENT 

Amendment by Pub. L. 107–296 effective 60 days after 

Nov. 25, 2002, see section 4 of Pub. L. 107–296, set out as 

an Effective Date note under section 101 of Title 6, Do-

mestic Security. 

CHAPTER 115—TREASON, SEDITION, AND 
SUBVERSIVE ACTIVITIES 

Sec. 

2381. Treason. 

2382. Misprision of treason. 

2383. Rebellion or insurrection. 

2384. Seditious conspiracy. 

Sec. 

2385. Advocating overthrow of Government. 
2386. Registration of certain organizations. 
2387. Activities affecting armed forces generally. 
2388. Activities affecting armed forces during war. 
2389. Recruiting for service against United States. 
2390. Enlistment to serve against United States. 
[2391. Repealed.] 

AMENDMENTS 

1994—Pub. L. 103–322, title XXXIII, § 330004(13), Sept. 

13, 1994, 108 Stat. 2142, struck out item 2391 ‘‘Temporary 

extension of section 2388’’. 
1953—Act June 30, 1953, ch. 175, § 5, 67 Stat. 134, added 

item 2391. 

§ 2381. Treason 

Whoever, owing allegiance to the United 

States, levies war against them or adheres to 

their enemies, giving them aid and comfort 

within the United States or elsewhere, is guilty 

of treason and shall suffer death, or shall be im-

prisoned not less than five years and fined under 

this title but not less than $10,000; and shall be 

incapable of holding any office under the United 

States. 

(June 25, 1948, ch. 645, 62 Stat. 807; Pub. L. 

103–322, title XXXIII, § 330016(2)(J), Sept. 13, 1994, 

108 Stat. 2148.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., §§ 1, 2 (Mar. 4, 1909, 

ch. 321, §§ 1, 2, 35 Stat. 1088). 
Section consolidates sections 1 and 2 of title 18, 

U.S.C., 1940 ed. 
The language referring to collection of the fine was 

omitted as obsolete and repugnant to the more humane 

policy of modern law which does not impose criminal 

consequences on the innocent. 
The words ‘‘every person so convicted of treason’’ 

were omitted as redundant. 
Minor change was made in phraseology. 

AMENDMENTS 

1994—Pub. L. 103–322 inserted ‘‘under this title but’’ 

before ‘‘not less than $10,000’’. 

§ 2382. Misprision of treason 

Whoever, owing allegiance to the United 

States and having knowledge of the commission 

of any treason against them, conceals and does 

not, as soon as may be, disclose and make 

known the same to the President or to some 

judge of the United States, or to the governor or 

to some judge or justice of a particular State, is 

guilty of misprision of treason and shall be fined 

under this title or imprisoned not more than 

seven years, or both. 

(June 25, 1948, ch. 645, 62 Stat. 807; Pub. L. 

103–322, title XXXIII, § 330016(1)(H), Sept. 13, 1994, 

108 Stat. 2147.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 3 (Mar. 4, 1909, ch. 

321, § 3, 35 Stat. 1088). 
Mandatory punishment provision was rephrased in 

the alternative. 

AMENDMENTS 

1994—Pub. L. 103–322 substituted ‘‘fined under this 

title’’ for ‘‘fined not more than $1,000’’. 

§ 2383. Rebellion or insurrection 

Whoever incites, sets on foot, assists, or en-

gages in any rebellion or insurrection against 
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1 Section catchline amended by Pub. L. 108–21 without cor-

responding amendment of chapter analysis. 
2 So in original. Probably should be followed by a period. 

(4) The terms ‘‘Judge Advocate General’’ and 

‘‘judge advocate’’ have the meanings given 

such terms in section 801 of title 10. 

(Added Pub. L. 106–523, § 2(a), Nov. 22, 2000, 114 

Stat. 2491; amended Pub. L. 108–375, div. A, title 

X, § 1088, Oct. 28, 2004, 118 Stat. 2066.) 

AMENDMENTS 

2004—Par. (1)(A). Pub. L. 108–375 amended subpar. (A) 

generally. Prior to amendment, subpar. (A) read as fol-

lows: ‘‘employed as a civilian employee of the Depart-

ment of Defense (including a nonappropriated fund in-

strumentality of the Department), as a Department of 

Defense contractor (including a subcontractor at any 

tier), or as an employee of a Department of Defense 

contractor (including a subcontractor at any tier);’’. 

CHAPTER 212A—EXTRATERRITORIAL JURIS-
DICTION OVER CERTAIN TRAFFICKING IN 
PERSONS OFFENSES 

Sec. 

3271. Trafficking in persons offenses committed by 

persons employed by or accompanying the 

Federal Government outside the United 

States. 

3272. Definitions. 

§ 3271. Trafficking in persons offenses committed 
by persons employed by or accompanying 
the Federal Government outside the United 
States 

(a) Whoever, while employed by or accompany-

ing the Federal Government outside the United 

States, engages in conduct outside the United 

States that would constitute an offense under 

chapter 77 or 117 of this title if the conduct had 

been engaged in within the United States or 

within the special maritime and territorial ju-

risdiction of the United States shall be punished 

as provided for that offense. 

(b) No prosecution may be commenced against 

a person under this section if a foreign govern-

ment, in accordance with jurisdiction recognized 

by the United States, has prosecuted or is pros-

ecuting such person for the conduct constituting 

such offense, except upon the approval of the At-

torney General or the Deputy Attorney General 

(or a person acting in either such capacity), 

which function of approval may not be dele-

gated. 

(Added Pub. L. 109–164, title I, § 103(a)(1), Jan. 10, 

2006, 119 Stat. 3562.) 

§ 3272. Definitions 

As used in this chapter: 

(1) The term ‘‘employed by the Federal Gov-

ernment outside the United States’’ means— 

(A) employed as a civilian employee of the 

Federal Government, as a Federal contrac-

tor (including a subcontractor at any tier), 

or as an employee of a Federal contractor 

(including a subcontractor at any tier); 

(B) present or residing outside the United 

States in connection with such employment; 

and 

(C) not a national of or ordinarily resident 

in the host nation. 

(2) The term ‘‘accompanying the Federal 

Government outside the United States’’ 

means— 

(A) a dependant of— 

(i) a civilian employee of the Federal 

Government; or 

(ii) a Federal contractor (including a 

subcontractor at any tier) or an employee 

of a Federal contractor (including a sub-

contractor at any tier); 

(B) residing with such civilian employee, 

contractor, or contractor employee outside 

the United States; and 

(C) not a national of or ordinarily resident 

in the host nation. 

(Added Pub. L. 109–164, title I, § 103(a)(1), Jan. 10, 

2006, 119 Stat. 3562.) 

CHAPTER 213—LIMITATIONS 

Sec. 

3281. Capital offenses. 

3282. Offenses not capital. 

3283. Child abuse offenses.1 

3284. Concealment of bankrupt’s assets. 

3285. Criminal contempt. 

3286. Extension of statute of limitation for certain 

terrorism offenses. 

3287. Wartime suspension of limitations. 

3288. Indictments and information dismissed after 

period of limitations. 

3289. Indictments and information dismissed before 

period of limitations. 

3290. Fugitives from justice. 

3291. Nationality, citizenship and passports. 

3292. Suspension of limitations to permit United 

States to obtain foreign evidence. 

3293. Financial institution offenses. 

3294. Theft of major artwork. 

3295. Arson offenses. 

3296. Counts dismissed pursuant to a plea agree-

ment. 

3297. Cases involving DNA evidence. 

3298. Trafficking-related offenses 2 

3299. Child abduction and sex offenses 2 

3300. Recruitment or use of child soldiers. 

3301. Securities fraud offenses. 

AMENDMENTS 

2010—Pub. L. 111–203, title X, § 1079A(b)(2), July 21, 

2010, 124 Stat. 2079, added item 3301. 

2008—Pub. L. 110–340, § 2(a)(3)(B), Oct. 3, 2008, 122 Stat. 

3736, added item 3300. 

2006—Pub. L. 109–248, title II, § 211(2), July 27, 2006, 120 

Stat. 616, added item 3299. 

Pub. L. 109–162, title XI, § 1182(b), Jan. 5, 2006, 119 Stat. 

3126, added item 3298. 

2004—Pub. L. 108–405, title II, § 204(b), Oct. 30, 2004, 118 

Stat. 2271, added item 3297. 

2002—Pub. L. 107–273, div. B, title III, § 3003(b), Nov. 2, 

2002, 116 Stat. 1805, added item 3296. 

1996—Pub. L. 104–132, title VII, § 708(c)(2), Apr. 24, 1996, 

110 Stat. 1297, added item 3295. 

1994—Pub. L. 103–322, title XII, § 120001(c), title XXXII, 

§ 320902(d)(2), title XXXIII, § 330018(c), Sept. 13, 1994, 108 

Stat. 2021, 2124, 2149, substituted ‘‘Child abuse offenses’’ 

for ‘‘Customs and slave trade violations’’ in item 3283 

and added items 3286 and 3294. 

1990—Pub. L. 101–647, title XII, § 1207(b), Nov. 29, 1990, 

104 Stat. 4832, struck out item 3286 ‘‘Seduction on vessel 

of United States’’. 

1989—Pub. L. 101–73, title IX, § 961(l)(2), Aug. 9, 1989, 

103 Stat. 501, added item 3293. 

1988—Pub. L. 100–690, title VII, § 7081(c), Nov. 18, 1988, 

102 Stat. 4407, substituted ‘‘Indictments and informa-

tion dismissed after period of limitations’’ for ‘‘Re-
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indictment where defect found after period of limita-

tions’’ in item 3288 and ‘‘Indictments and information 

dismissed before period of limitations’’ for ‘‘Reindict-

ment where defect found before period of limitations’’ 

in item 3289. 

1984—Pub. L. 98–473, title II, § 1218(b), Oct. 12, 1984, 98 

Stat. 2167, added item 3292. 

1951—Act June 30, 1951, ch. 194, § 2, 65 Stat. 107, added 

item 3291. 

§ 3281. Capital offenses 

An indictment for any offense punishable by 

death may be found at any time without limita-

tion. 

(June 25, 1948, ch. 645, 62 Stat. 827; Pub. L. 

103–322, title XXXIII, § 330004(16), Sept. 13, 1994, 

108 Stat. 2142.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., §§ 581a, 581b (Aug. 4, 

1939, ch. 419, §§ 1, 2, 53 Stat. 1198). 

Sections 581a and 581b of title 18, U.S.C., 1940 ed., were 

consolidated into this section without change of sub-

stance. 

AMENDMENTS 

1994—Pub. L. 103–322 struck out before period at end 

‘‘except for offenses barred by the provisions of law ex-

isting on August 4, 1939’’. 

§ 3282. Offenses not capital 

(a) IN GENERAL.—Except as otherwise ex-

pressly provided by law, no person shall be pros-

ecuted, tried, or punished for any offense, not 

capital, unless the indictment is found or the in-

formation is instituted within five years next 

after such offense shall have been committed. 

(b) DNA PROFILE INDICTMENT.— 

(1) IN GENERAL.—In any indictment for an of-

fense under chapter 109A for which the iden-

tity of the accused is unknown, it shall be suf-

ficient to describe the accused as an individual 

whose name is unknown, but who has a par-

ticular DNA profile. 

(2) EXCEPTION.—Any indictment described 

under paragraph (1), which is found not later 

than 5 years after the offense under chapter 

109A is committed, shall not be subject to— 

(A) the limitations period described under 

subsection (a); and 

(B) the provisions of chapter 208 until the 

individual is arrested or served with a sum-

mons in connection with the charges con-

tained in the indictment. 

(3) DEFINED TERM.—For purposes of this sub-

section, the term ‘‘DNA profile’’ means a set 

of DNA identification characteristics. 

(June 25, 1948, ch. 645, 62 Stat. 828; Sept. 1, 1954, 

ch. 1214, § 12(a), formerly § 10(a), 68 Stat. 1145; re-

numbered Pub. L. 87–299, § 1, Sept. 26, 1961, 75 

Stat. 648; Pub. L. 108–21, title VI, § 610(a), Apr. 30, 

2003, 117 Stat. 692.) 

HISTORICAL AND REVISION NOTES 

Based on section 746(g) of title 8, U.S.C., 1940 ed., 

Aliens and Nationality, and on title 18, U.S.C., 1940 ed., 

§ 582 (R.S. § 1044; Apr. 13, 1876, ch. 56, 19 Stat. 32; Nov. 17, 

1921, ch. 124, § 1, 42 Stat. 220; Dec. 27, 1927, ch. 6, 45 Stat. 

51; Oct. 14, 1940, ch. 876, title I, subchap. III, § 346(g), 54 

Stat. 1167). 

Section 582 of title 18, U.S.C., 1940 ed., and section 

746(g) of title 8, U.S.C., 1940 ed., Aliens and Nationality, 

were consolidated. ‘‘Except as otherwise expressly pro-

vided by law’’ was inserted to avoid enumeration of ex-

ceptive provisions. 

The proviso contained in the act of 1927 ‘‘That noth-

ing herein contained shall apply to any offense for 

which an indictment has been heretofore found or an 

information instituted, or to any proceedings under 

any such indictment or information,’’ was omitted as 

no longer necessary. 

In the consolidation of these sections the 5-year pe-

riod of limitation for violations of the Nationality 

Code, provided for in said section 746(g) of title 8, 

U.S.C., 1940 ed., Aliens and Nationality, is reduced to 3 

years. There seemed no sound basis for considering 3 

years adequate in the case of heinous felonies and gross 

frauds against the United States but inadequate for 

misuse of a passport or false statement to a naturaliza-

tion examiner. 

AMENDMENTS 

2003—Pub. L. 108–21 designated existing provisions as 

subsec. (a), inserted heading, and added subsec. (b). 

1954—Act Sept. 1, 1954, changed the limitation period 

from three years to five years. 

EFFECTIVE DATE OF 1954 AMENDMENT 

Act Sept. 1, 1954, ch. 1214, § 12(b), formerly section 

10(b), 68 Stat. 1145, as renumbered by Pub. L. 87–299, § 1, 

Sept. 26, 1961, 75 Stat. 648, provided that: ‘‘The amend-

ment made by subsection (a) [amending this section] 

shall be effective with respect to offenses (1) committed 

on or after September 1, 1954, or (2) committed prior to 

such date, if on such date prosecution therefor is not 

barred by provisions of law in effect prior to such 

date.’’ 

FUGITIVES FROM JUSTICE 

Statutes of limitations as not extending to persons 

fleeing from justice, see section 3290 of this title. 

OFFENSES AGAINST INTERNAL SECURITY 

Limitation period in connection with offenses against 

internal security, see section 783 of Title 50, War and 

National Defense. 

SECTIONS 792, 793, AND 794 OF THIS TITLE; LIMITATION 

PERIOD 

Limitation period in connection with sections 792, 

793, and 794 of this title, see note set out under section 

792. 

§ 3283. Offenses against children 

No statute of limitations that would otherwise 

preclude prosecution for an offense involving the 

sexual or physical abuse, or kidnaping, of a child 

under the age of 18 years shall preclude such 

prosecution during the life of the child, or for 

ten years after the offense, whichever is longer. 

(June 25, 1948, ch. 645, 62 Stat. 828; Pub. L. 

103–322, title XXXIII, § 330018(a), Sept. 13, 1994, 

108 Stat. 2149; Pub. L. 108–21, title II, § 202, Apr. 

30, 2003, 117 Stat. 660; Pub. L. 109–162, title XI, 

§ 1182(c), Jan. 5, 2006, 119 Stat. 3126.) 

HISTORICAL AND REVISION NOTES 

Based on title 18, U.S.C., 1940 ed., § 584 (R.S. § 1046; 

July 5, 1884, ch. 225, § 2, 23 Stat. 122). 

Words ‘‘customs laws’’ were substituted for ‘‘revenue 

laws,’’ since different limitations are provided for in-

ternal revenue violations by section 3748 of title 26, 

U.S.C., 1940 ed., Internal Revenue Code. 

This section was held to apply to offenses under the 

customs laws. Those offenses are within the term ‘‘rev-

enue laws’’ but not within the term ‘‘internal revenue 

laws’’. United States v. Hirsch (1879, 100 U.S. 33, 25 L. Ed. 

539), United States v. Shorey (1869, Fed. Cas. No. 16,282), 
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RESOLVING CASES “ON THE MERITS” 

JAY TIDMARSH
†
 

INTRODUCTION 

My task, as I understand it, is to select a single rule of procedure 

and explain why (and how) it must be reformed in order to build a better 

civil justice system in the twenty-first century. Let me say at the outset 

that I intend to shirk this responsibility. My principal reason is the inte-
grated nature of our rules of procedure. All the rules—or at least all the 

rules worth talking about in the context of serious reform to American 

civil justice—are interwoven. As with a spider’s web, a tug on a single 
rule can collapse the entire structure.

1
 In considering reform, therefore, it 

is more important to ask what kind of structure we ideally want to build 

and what constitutional, historical, political, and economic realities con-
strain this ideal. The details of shaping individual rules to fit the structure 

are a second-order consideration.
2
 

I start from the premise that our civil justice system is broken. In the 

weak sense of the word “broken,” I doubt that this claim will generate 
much controversy. The system isn’t perfect. If it were, the distinguished 

group of judges, lawyers, and academics who are my colleagues in this 

collection of essays would have little to say. The history of Anglo-
American procedure has been an unending effort to perfect the imperfect. 

Some of our efforts have made things worse, others have made them 

better. We have not yet come to the endpoint of procedural reform. 

But I also mean that the American system is “broken” in a stronger, 
more controversial sense: our system is not sustainable in the long run. 

What particularly makes the system unsustainable is the lack of a coher-

ent theory that justifies its present structure. Our modern procedural sys-
tem was built largely on the foundations of Roscoe Pound’s vision.

3
 That 

vision, which was first implemented in the Federal Equity Rules in 1912 

and then even more fully embraced in the Federal Rules of Civil Proce-
dure in 1938, had (at least in retrospect) predictable and deep flaws that 

were baldly exposed after World War II as the legal market and the na-
  

 † Professor of Law, Notre Dame Law School. I thank the participants in a workshop at 

Notre Dame Law School for their thoughts on an early version of this essay. 
 1. See, e.g., Kevin M. Clermont & Stephen C. Yeazell, Inventing Tests, Destabilizing Sys-

tems, 95 IOWA L. REV. (forthcoming 2010) (manuscript at 14), available at 

http://ssrn.com/abstract=1448796. 
 2. In no sense do I intend to suggest that, as a second-order consideration, crafting a body of 
rules is unimportant; indeed, in any practical sense, crafting rules is far more critical, and far more 

difficult work than the imaginative task of design. But if we do not start with some sense of what we 
want to build and what our real-world constraints are, a system of rules is likely to be jerry-built. 
 3. See Jay Tidmarsh, Pound’s Century, and Ours, 81 NOTRE DAME L. REV. 513, 513 (2006). 
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ture of American law evolved.
4
 Most of the efforts at procedural reform 

in the past thirty years have been attempts to walk away from, or tamp 
down the consequences of, Pound’s belief in a simple, uniform, discre-

tionary, “decide each case on its merits” approach to legal procedure.
5
 

Although these efforts can loosely be associated with a law-and-
economics perspective (in the sense that they are all attempts to rein in 

perceived excess costs in the present litigation system), it is fair to say 

that, while we are in the process of rejecting Pound’s paradigm, we have 

yet to come up with a paradigm to replace it. 

The fundamental reason for the endurance of Pound’s paradigm is 

its elegant simplicity: it promises to resolve each claim and each issue on 

its factual and legal merit, without letting procedural technicalities or 
traps derail the decision. No other vision—for instance, “decide claims 

by the most efficient means”—captures this most basic aspiration of an 

ideal civil justice system. Like any aspiration, resolving cases “on the 

merits” is never perfectly achievable.
6
 Nevertheless, this paradigm has 

continued to battle all other policy objectives—such as achieving effi-

ciency, fostering settlements, preventing jury confusion, and balancing 

party control against active judicial management—in debates over the 
architecture of our procedural rules. 

This essay critically examines the meaning of the “on the merits” 

ideal, how the principle has permeated our procedural theory and archi-
tecture, and why, despite its allure and its centrality to our procedural 

system, we should replace the “on the merits” principle with a “fair out-

  

 4. See Geoffrey C. Hazard, Jr., Authority in the Dock, 69 B.U. L. REV. 469, 470–71 (1989); 
Stephen N. Subrin, How Equity Conquered Common Law: The Federal Rules of Civil Procedure in 

Historical Perspective, 135 U. PA. L. REV. 909, 910–14 (1987). 
 5. The modern dissatisfaction with Pound’s vision was evident by the time of a conference in 
1976 intended to consider the future of civil justice and, ironically, named for Pound. See Charles S. 

House et al., Introduction to the Conference, in THE POUND CONFERENCE: PERSPECTIVES ON 

JUSTICE IN THE FUTURE 17, 17–21 (A. Leo Levin & Russell R. Wheeler eds., 1976). At the federal 
level, the most visible procedural manifestations of this dissatisfaction include the 1983 amendments 

to the Federal Rules of Civil Procedure, which invigorated Rules 11 and 16, added the initial itera-
tion of the proportionality requirement now found in Rule 26(b)(2)(C), and created Rule 26(g) as the 
Rule 11 equivalent for discovery; the 1993 and 2000 amendments that created the mandatory-

disclosure provisions of Rule 26(a) and further strengthened the judge’s case-management authority 
under Rule 16; and the 2006 e-discovery amendments of Rule 26(b)(2)(B). In terms of judicial 
decisions, the Supreme Court’s imprimatur on the more vigorous use of summary judgment, which 

dates to 1986, as well as its efforts in 2007 and 2009 to toughen notice-pleading requirements, also 
can be seen as expressions of its dissatisfaction with the consequences of the animating vision of the 
Federal Rules. See, e.g., Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986) (“Summary judgment 

procedure is properly regarded not as a disfavored procedural shortcut, but rather as an integral part 
of the Federal Rules as a whole . . . .”); see also Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009) (pleading); 
Bell Atl. Corp. v. Twombly, 550 U.S. 544 (2007) (pleading); Scott v. Harris, 550 U.S. 372 (2007) 

(summary judgment); Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574 (1986) 
(summary judgment); Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986) (summary judgment). 
 6. As Professor Elliott put it, “Nourishing the fiction that justice is a pearl beyond price has 

its own price.” E. Donald Elliott, Managerial Judging and the Evolution of Procedure, 53 U. CHI. L. 
REV. 306, 321 (1986). 
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come” principle that avoids the significant costs that the “on the merits” 

principle generates. 

I. THE MEANING OF “ON THE MERITS” 

A simplistic definition of “on the merits” is “accurately”: a case is 
resolved “on the merits” when it is resolved accurately, on the basis of 

the law and the facts. This definition is simplistic in the sense that it pos-

its a correct answer for each factual and legal issue, even though a single 
correct answer to either factual or legal questions, or in the application of 

the latter to the former, is elusive.
7
 A somewhat less simplistic meaning 

is to define “on the merits” to require a resolution that can be justified by 
the exercise of reason. 

But this definition is not precisely what Pound had in mind when he 

called for reform of the American procedural system. For Pound, a prin-

cipal cause of dissatisfaction with the American civil justice system was 
the strict and unyielding operation of procedural technicalities that 

thwarted the determination of a case “finally and upon its merits.”
8
 Thus, 

resolving cases on the merits meant removing procedural barriers that 
stood in the way of the resolution demanded by “substantive law and 

justice.”
9
 According to Pound, procedural rules should serve only two 

purposes: either “to provide for the orderly dispatch of business, saving 

of public time, and maintenance of the dignity of tribunals” or “to secure 
to all parties a fair opportunity to meet the case against them and a full 

  

 7. Any “accuracy” theory poses certain difficulties. One is the metaphysical commitment 

that underlies the concept of “accuracy.” In the usual sense of the word in legal procedure, an out-
come of a lawsuit is “accurate” when the legal conclusions are correct and the factual findings are 
true. Leaving aside the issue of how to measure whether a legal proposition can be regarded as 

correct, the concept that a fact determined in adjudication is “true” usually means that the fact as 
determined by the decision-maker (judge or jury) corresponds to the fact as it actually happened (or 
will happen without legal intervention). Such a correspondence theory is one possible understanding 

of the meaning of truth, but competing philosophical approaches also exist—including the coherence 
theory that better justifies the alternative definition that an accurate definition is one that can be 
justified by the exercise of reason. See generally Michael Glanzberg, Truth, in STANFORD 

ENCYCLOPEDIA OF PHILOSOPHY (Edward N. Zalta ed., 2009), available at 
http://plato.stanford.edu/entries/truth (discussing correspondence, coherence, and other theories of 
truth, as well as the metaphysical and epistemological suppositions that underlie them); Dan M. 

Kahan et al., Whose Eyes Are You Going to Believe? Scott v. Harris and the Perils of Cognitive 

Illiberalism, 122 HARV. L. REV. 837 (2009) (discussing the way in which a person’s background can 
influence the legal and factual interpretation of events on a videotape). A second reason is that, to 

some extent, the procedures used to determine the facts influence the determination, see infra notes 
17–19, so that it is impossible to talk about an “accurate” outcome independent of the procedural 
rules that determine the outcome. An “accuracy” definition, however, presupposes that the “right” 

answer exists independently of the process by which the answer is determined. Finally, the idea of 
“accuracy” is not itself clearly defined. For instance, it can be divided into concepts of “case accu-
racy” (getting the law, the facts, and the remedies right in a specific case) and “systemic accuracy” 

(adopting procedures that, ex ante, tend to get the law, the facts, and the remedies right). See Law-
rence B. Solum, Procedural Justice, 78 S. CAL. L. REV. 181, 247–48 (2004). 
 8. Roscoe Pound, The Causes of Popular Dissatisfaction with the Administration of Justice, 

29 A.B.A. REP. 395, 405 (1906), reprinted in 35 F.R.D. 241 (1964). 
 9. Id. at 406. 
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opportunity to present their own case.”
10

 To prevent the adversaries from 

manipulating these rules in order to obtain private advantages unrelated 
to these purposes, the judge was to have the discretion to enforce proce-

dural rules to give effect to these purposes and to no others.
11

 Thus, for 

Pound, resolving cases “on the merits” meant arriving at a decision 
through the use of procedural rules that are “capable of a reasonable in-

dividualization of application”
12

 and that are designed and implemented 

to “mak[e] it unprofitable to raise questions of procedure for any purpose 

except to develop the merits of the cause to the full.”
13

 

These two meanings—deciding cases accurately (or at least ration-

ally) and deciding cases under procedures that give the parties the full 

opportunity to present evidence and arguments in their cases—aren’t 
precisely the same thing. Perfectly realized, the latter approach might 

generally yield outcomes that comport with the first approach, but the 

latter approach does not demand perfect realization. The qualifier “gen-

erally” in the last sentence is necessary to account for the internal dy-
namic of Pound’s approach alluded to above. According to Pound, pro-

cedural rules can legitimately exist not only for the purpose of deciding 

cases on their substantive merit, but also for the purpose of ensuring the 
“orderly dispatch of business, with consequent saving of public time and 

maintenance of the dignity of tribunals.”
14

 Presumably, if a plaintiff with 

a meritorious claim missed a deadline for filing a response to a disposi-
tive motion, a court could enforce the deadline to uphold the integrity of 

the judicial process—even if the meritorious claim was tossed out as a 

result.
15

 The same result might occur if a court was convinced that the 

judicial costs of proceeding with a case outweighed the likelihood that 
the case had merit.

16
 Except to the extent that Pound’s system gave 

judges the discretion to tailor all procedural rules to the circumstances of 

  

 10. Roscoe Pound, Some Principles of Procedural Reform, 4 ILL. L. REV. 388, 402 (1910) 
(emphasis omitted). 
 11. Id. (stating that “[i]t should be for the court, in its discretion, not the parties, to vindicate 

rules of procedure” involving the first purpose and that “nothing should depend on or be obtainable 
through [rules meeting the second purpose] except the securing of such opportunity” (emphasis 
omitted)). 

 12. Id. at 400. 
 13. Id. Pound did not justify the move he made from requiring that procedural rules not act as 
a barrier to achieving the outcome required by the substantive law and justice, to requiring that 

procedural rules not act as a barrier to the full and fair participation of the parties. These formula-
tions are not the same; we can imagine an excellent inquisitorial judge who reaches the substantively 
just result without allowing participation from the parties. Pound apparently believed that the parties’ 

full and fair participation would lead to substantively just results, although that connection is not 
logically required. 
 14. Id.; see sources cited supra notes 8–10 and accompanying text. 

 15. Cf. Nat’l Hockey League v. Metro. Hockey Club, Inc., 427 U.S. 639, 643 (1976) (uphold-
ing the dismissal of a case as a sanction for the violation of discovery orders). 
 16. Cf. Bell Atl. Corp. v. Twombly, 550 U.S. 544, 558 (2007) (affirming the dismissal of an 

antitrust case on the pleadings; mentioning the significant costs of discovery as a relevant considera-
tion in the decision). 
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a case, Pound never attempted to reconcile the tension generated by the 

dual purposes that he believed procedural rules should serve. 

Both the “accuracy” definition of “on the merits” and Pound’s re-

lated but distinct definition neglect an important aspect of procedural 

rules: the rules themselves, to some extent, determine the merits. A proc-
ess that seeks to resolve disputes through, let’s say, the scientific method 

of falsifiable hypotheses is likely to yield different results than a process 

that relies on adversarial presentation.
17

 Some of the ways in which pro-

cedural rules affect outcomes are well-described in the literature.
18

 In 
theory, we might talk about a “right” or “accurate” or “rational” answer 

on the substantive merits that is independent of the process used; in the 

real world, however, substance and procedure are inextricably inter-
twined and cannot be disaggregated.

19
 Because they are interrelated, pro-

cedural rules are also inevitably political, in the sense that a given set of 

rules is likely to favor the interests of some over those of others. 

Taking account of this fact, let me suggest a definition of “on the 
merits” that accounts for some of the criticisms of the “accuracy” and 

“rationality” definitions as well as Pound’s alternative. This definition 

tracks fairly closely, I believe, the meaning that American proceduralists 
give the phrase: 

  

 17. See Marvin E. Frankel, The Search for Truth: An Umpireal View, 123 U. PA. L. REV. 
1031, 1036 (1975) (“[O]thers searching after facts—in history, geography, medicine, whatever—do 
not emulate our adversary system.”); see also THURMAN W. ARNOLD, THE SYMBOLS OF 

GOVERNMENT 185 (1935) (“Bitter partisanship in opposite directions is supposed to bring out the 
truth. Of course no rational human being would apply such a theory to his own affairs or to other 
departments of the government.”). 

 18. For a sampling of the literature, see Irwin A. Horwitz & Kenneth S. Bordens, The Con-

solidation of Plaintiffs: The Effects of Number of Plaintiffs on Jurors’ Liability Decisions, Damage 

Awards, and Cognitive Processing of Evidence, 85 J. APPLIED PSYCHOL. 909, 910–13 (2000) (re-

porting data showing that the likelihood of plaintiffs’ recovery increases as more plaintiffs are 
joined, but that the average award decreases when more than four plaintiffs are joined); Irwin A. 
Horowitz & Kenneth S. Bordens, An Experimental Investigation of Procedural Issues in Complex 

Tort Trials, 14 LAW & HUM. BEHAV. 269, 281–85 (1990) (reporting changed effects on liability and 
damages outcomes in bifurcated trials); Irwin A. Horwitz & Kenneth S. Bordens, The Effects of 

Outlier Presence, Plaintiff Population Size, and Aggregation of Plaintiffs on Simulated Civil Jury 

Decisions, 12 LAW & HUM. BEHAV. 209, 225–28 (1988) (describing how the number of joined 
plaintiffs affects the likelihood of recovery and value of joined cases); Samuel Issacharoff & George 
Loewenstein, Second Thoughts About Summary Judgment, 100 YALE L.J. 73, 74 (1990) (discussing 

changes in expected litigation outcomes as a result of varying summary-judgment standards); Hans 
Zeisel & Thomas Callahan, Split Trials and Time Saving: A Statistical Analysis, 76 HARV. L. REV. 
1606, 1612 (1963) (finding rise in defense verdicts when issue of liability was bifurcated and tried 

before damages); compare Hanna v. Plumer, 380 U.S. 460, 464–65 (1965) (holding that the Federal 
Rules of Civil Procedure are “rules of . . . procedure” within the meaning of the Rules Enabling Act, 
28 U.S.C. § 2072 (2006), as long as their effects on substantive rights are merely “incidental” (inter-

nal quotation marks omitted) (quoting Miss. Publ’g Corp. v. Murphree, 326 U.S. 438, 445–46 
(1946))). 
 19. As John Dingell pithily remarked, “I’ll let you write the substance . . . and you let me 

write the procedure, and I’ll screw you every time.” Regulatory Reform Act: Hearing on H.R. 2327 

Before the Subcomm. on Admin. Law and Governmental Relations of the H. Comm. on the Judiciary, 
98th Cong. 312 (1983) (statement of Rep. John Dingell, Chairman, H. Comm. on Energy & Com-

merce); see also Solum, supra note 7, at 225 (demonstrating “the ineliminable and inherent entan-
glement of substance and procedure”). 
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A resolution “on the merits” occurs when a lawsuit is decided 

according to procedural rules that (1) are designed, interpreted, 
and implemented to give the parties a full opportunity to par-

ticipate in presenting the proofs and reasoned arguments on 

which a court can decide a case, and (2) do not systematically 
affect the outcomes of cases due to the intended operation of a 

principle other than the principle of allowing the parties a full 

opportunity to participate. 

This definition hews more closely to the approach developed by 
Pound

20
 because it defines “on the merits” in more procedural than sub-

stantive terms—it seeks to remove decision-making rules that act as bar-

riers to rational resolution rather than requiring a rational resolution di-
rectly. But it also differs from Pound’s approach in significant ways. 

First, rules designed to uphold the “dignity of the tribunal” are excluded 

from the definition because they are designed to serve a purpose other 

than assuring the parties a full opportunity to participate in the case.
21

 
Furthermore, the second half of the definition has no direct link to 

Pound’s work; it is rather a reflection of the inevitably substantive effects 

of procedural rules. A system of rules that meets the first condition of the 
definition will be costly.

22
 These costs might discourage some putative 

litigants—especially those with fairly small amounts at stake—from 

commencing or defending suits. Thus, rules intended to assure a full op-
portunity to litigate can have the opposite effect, and can prevent some 

putative litigants from pursuing this opportunity. Moreover, for plaintiffs 

who can afford to enter the system, such a system of rules is likely, in the 

main, to have a pro-plaintiff effect. The second clause eliminates consid-
eration of these economic or political effects: a rule whose intended pur-

pose is to give the parties a full opportunity to participate does not be-

come illegitimate simply because, in its operation, it has an opposite or 
unintended effect in some situations.

23
 

  

 20. Close readers will notice that I borrowed the phrase “proofs and reasoned arguments” 
from Lon Fuller, who argued that participation through proofs and reasoned arguments was essential 

to the adjudicatory form. Lon L. Fuller, The Forms and Limits of Adjudication, 92 HARV. L. REV. 
353, 363 (1978). Professor Fuller’s argument is often taken as a defense of the necessity of an adver-
sarial system. See id. at 382–85. In using “proofs and reasoned arguments,” I am not incorporating 

all of Professor Fuller’s argument, but I am consciously using a phrase associated with the adversar-
ial tradition to highlight the fact that, insofar as the phrase “on the merits” refers to a principle 
adopted to shape American procedural rules, the underlying form of the American legal system is 

adversarial. 
 21. This fact does not mean that the enforcement of sanctions against those who violate the 
rules is necessarily precluded. The “on the merits” principle guarantees the opportunity to partici-

pate, not the right of actual participation. Parties can forfeit their opportunity. Implementing the 
sanctions provided in a rule against a violator does not offend the “on the merits” principle unless 
the court, in enforcing the rule, considers matters other than the nature of, and reasons for, a party’s 

forfeiture of that opportunity (such as the need to clear dockets). In this sense, the “on the merits” 
principle does not prevent courts from upholding their dignity against violators. 
 22. For further discussion of this point, see infra notes 49–62. 

 23. The second clause also allows for procedural rules that establish deadlines or practices 
that the “on the merits” principle underdetermines. For instance, drafters of procedural rules must 
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The critical word in the definition is “full.” Virtually any system of 

procedural rules—including ones designed to enhance efficiency, to fos-
ter settlements, or to advance the interests of certain classes of litigants—

gives the parties some opportunity to participate in shaping the litigation. 

It is the guarantee of a full opportunity—unfettered by concerns for ex-
pense, delay, or advancing certain political interests—that defines the 

“on the merits” principle. What this definition excludes are decisions 

made in accordance with rules designed, interpreted, or implemented to 

advance other purposes—for instance, rules designed to enhance the effi-
ciency of litigation, to foster settlements, or to favor business interests. 

To be clear, I am not contending that the “on the merits” principle is 

the best, or even a necessary, principle around which to design a system 
of procedural rules. Nor am I contending that procedural rules intended 

to enhance efficiency in litigation, to foster settlements, or to advance 

other social objectives are illegitimate; or that these other principles must 

be subordinated to the “on the merits” principle when designing and im-
plementing a system of procedural rules. For now, my only point is to fix 

the meaning of the phrase “resolving a case on the merits,” in order that I 

might explore the influence of this idea on our present procedural rules 
and to consider whether this principle is in fact an appropriate, or even a 

necessary, element in the design and implementation of a procedural 

system. 

II. THE INFLUENCE OF THE “ON THE MERITS” PRINCIPLE 

It is a true but unremarkable observation that the principle of resolv-
ing cases on their merits is deeply ingrained in modern American proce-

dure. The first level of engagement is doctrinal. Major aspects of the 

American procedural system flow directly from the idea that parties de-
serve a full opportunity to participate in shaping decisions about their 

claims and defenses. For instance, three of the central and most contro-

versial features in American procedure—notice pleading, discovery, and 

joinder—were originally designed to enable “on the merits” resolu-
tions.

24
 Notice pleading sought to eliminate the technical rigor of com-

mon-law and code pleading—a rigor that was thought to thwart the par-

  

decide how many days a defendant has to respond to a complaint. The “on the merits” principle 

specified in the first clause requires that the period be long enough to allow the defendant a full 
opportunity to participate (so a response deadline of ten minutes would be inadequate). But, assum-
ing that twenty days is adequate to ensure this opportunity, the “on the merits” principle cannot 

determine whether the number of days should be twenty or twenty-one. The drafters are justified in 
choosing either deadline, and in using other principles (such as efficiency or simplicity) to make the 
choice, because the choice does not systematically affect the outcome in a way intended to thwart 

the parties’ opportunity to participate. 
 24. See Subrin, supra note 4, at 922, 945–47, 962–64, 973–74 (noting that modern notice 
pleading, discovery, and joinder have their origins in the system of equity, and that the desire to have 

cases determined on their substantive merits underlay the efforts of reformers such as Roscoe Pound 
and Charles Clark to use equity’s procedural approach). 
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ties’ ability to obtain a decision based on substantive law.
25

 Generous 

discovery rules reversed the common-law and code-pleading practices, in 
which discovery was either unavailable or significantly circumscribed.

26
 

The principal argument for discovery was that it was necessary to ensure 

that both sides would have a full opportunity to present their own cases 
and to meet the cases of their opponents.

27
 And the breadth of modern 

joinder devices borrowed from and expanded on the devices available in 

equity, which had permitted broad joinder in order to do complete justice 

among all interested parties.
28

 

Of course, like all legal rules, these doctrines can also be justified 

on grounds other than the “on the merits” principle. Charles Clark argued 

(with apparent sincerity) that notice pleading, when combined with good 
case management, was more efficient than a demanding pleading stan-

dard.
29

 Edson Sunderland argued that full discovery fostered settlements 

because the parties could know the strength of the cases on both sides.
30

 

The joinder rules are usually construed to permit as much joinder “as is 
compatible with efficiency and due process.”

31
 

When rules are designed to serve multiple purposes, the dominant 

purpose becomes evident when, on a given set of facts, a court chooses 
one interpretation or implementation of the rule that better fulfills the 

dominant purpose, but other interpretations or implementations would 

have better fulfilled other purposes. Traditionally, the “on the merits” 
principle won out at the levels of interpretation and implementation. But 

in recent years that dominance has been threatened. The point is well 

illustrated in the tension between Conley v. Gibson,
32

 whose “no set of 
  

 25. CHARLES E. CLARK, HANDBOOK OF THE LAW OF CODE PLEADING 56–58 (2d ed. 1947); 
Charles E. Clark, Special Pleading in the “Big Case,” 21 F.R.D. 45, 47 (1957) [hereinafter Clark, 
Big Case]. 

 26. See Subrin, supra note 4, at 936–37 (discussing limitations on discovery in code plead-
ing); Edson R. Sunderland, Scope and Method of Discovery Before Trial, 42 YALE L.J. 863, 865–66, 
869–71 (1933) (discussing the general unavailability of discovery at common law, the limitations on 

using equity to aid in obtaining discovery in common-law actions, and the vagaries of discovery in 
American jurisdictions before enactment of the Federal Rules of Civil Procedure). 
 27. See Sunderland, supra note 26, at 869. Professor Sunderland advocated for and spear-

headed the drafting of the Federal Rules’ discovery provisions. See Charles E. Clark, Edson Sunder-

land and the Federal Rules of Civil Procedure, 58 MICH. L. REV. 6, 11 (1959) (noting that “[t]he 
system thus envisaged by Sunderland had no counterpart at the time he proposed it”). 

 28. See Zechariah Chafee, Jr., Broadening the Second Stage of Interpleader, 56 HARV. L. 
REV. 541, 548 (1943); Subrin, supra note 4, at 923. 
 29. Clark, Big Case, supra note 25, at 53 (“You will get there more expeditiously if instead of 

pausing to beautify the pleadings you turn to pre-trial and the . . . saving of actual trial it repre-
sents.”). 
 30. Sunderland, supra note 26, at 865 (“Many a case would be settled . . . if the true situation 

could be disclosed before the trial begins.”). 
 31. Nuesse v. Camp, 385 F.2d 694, 700 (D.C. Cir. 1967) (interpreting Rule 24); see also 
Mosley v. Gen. Motors Corp., 497 F.2d 1330, 1332 (8th Cir. 1974) (interpreting Rule 20 permissive 

joinder “to promote trial convenience and expedite the final determination of disputes, thereby 
preventing multiple lawsuits”); cf. United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 724 (1966) 
(“Under the Rules, the impulse is toward entertaining the broadest possible scope of action consis-

tent with fairness to the parties; joinder of claims, parties and remedies is strongly encouraged.”). 
 32. 355 U.S. 41 (1957). 
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facts” interpretation of Rule 8(a)(2) proscribed nearly all dismissals of 

pleadings for reasons unrelated to the merits, and Bell Atlantic Corp. v. 

Twombly,
33

 whose “plausibility” interpretation of Rule 8(a)(2) overruled 

Conley, in part because of fears that Conley’s “on the merits” approach 

was too costly. Bills presently pending in Congress would reject 
Twombly and restore Conley’s approach to pleading.

34
 A principal argu-

ment justifying the bills is to restore litigants’ ability to have cases de-

termined on their merits.
35

 

The fight over the proper orientation of pleading rules demonstrates 
the continuing vitality of, but also the controversy beneath, the “on the 

merits” principle. The reason that notice pleading, discovery, and joinder 

excite controversy and generate calls for reform
36

 is not their tendency to 
foster efficient outcomes or settlements.

37
 On the contrary, they are con-

  

 33. 550 U.S. 544 (2007); see also Ashcroft v. Iqbal, 129 S. Ct. 1937, 1947 (2009) (affirming 

Twombly’s approach). 
 34. As of this writing, bills have been introduced in both the Senate and the House to overturn 
Twombly and Iqbal, and hearings have been scheduled. Notice Pleading Resolution Act of 2009, S. 

1504, 111th Cong. (2009); Open Access to Courts Act of 2009, H.R. 4115, 111th Cong. (2009). The 
groups supporting these bills include civil-rights and pro-plaintiff organizations—a fact that shows 
that the “on the merits” principle, whatever its theoretical merit, is not perceived as politically neu-

tral in its effect. 
 35. The House bill is titled the “Open Access to Courts Act of 2009.” H.R. 4115, 111th Cong. 
(2009). The sponsor of the Senate bill, Senator Arlen Specter, stated that the effect of Twombly was 

to “deny many plaintiffs with meritorious claims access to the Federal courts and, with it, any legal 
redress for their injuries.” 155 CONG. REC. S7891 (daily ed. July 22, 2009) (statement of Sen. Spec-
ter). His bill was intended to ensure that plaintiffs “had access to relevant information in the defen-

dant’s possession,” and that they could “normally offer evidence to support the complaint’s allega-
tions” before a decision was rendered. Id. at S7890. 
 36. For one reform proposal advocating stricter pleading rules and limiting discovery, see 

INST. FOR THE ADVANCEMENT OF THE AM. LEGAL SYS. & AM. COLL. OF TRIAL LAWYERS TASK 

FORCE ON DISCOVERY & CIVIL JUSTICE, 21ST CENTURY CIVIL JUSTICE SYSTEM: A ROADMAP FOR 

REFORM PILOT PROJECT RULES 1 (2009), http://www.actl.com/AM/Template.cfm?Section=Home& 

Template=/CM/ContentDisplay.cfm&ContentID=4509. 
 37. A comparable debate over the role of the “on the merits” principle has existed for some 
time in the area of discovery. The 1983 amendments to Federal Rule 26(b) to require that discovery 

be proportional to the needs of the case (a requirement strengthened in subsequent amendments), the 
2000 amendments to Federal Rule 26(b)(1) to eliminate subject-matter discovery except on a show-
ing of good cause, and the 2006 amendments that established a presumption of non-disclosure for 

electronically stored information that was not readily accessible, all sought to constrain the perceived 
excess costs of full “on the merits” discovery. Efforts to constrain the “on the merits” orientation in 
the area of joinder have thus far been less evident. Except arguably in the context of class actions, 

the law of joinder has remained relatively stable in recent years, and the justifications for class 
actions are for the most part shaped by considerations other than the “on the merits” principle. See 
Jay Tidmarsh, Rethinking Adequacy of Representation, 87 TEX. L. REV. 1137, 1145–51 (2009). 

Indeed, in some areas, the use of joinder and consolidation devices is expanding. See ADMIN. 
OFFICE OF THE U.S. COURTS, JUDICIAL BUSINESS OF THE UNITED STATES COURTS: 2008 ANNUAL 

REPORT OF THE DIRECTOR 71 tbl.S-20 (2009), 

http://www.uscourts.gov/judbus2008/JudicialBusinespdf version.pdf (showing 75,663 cases consoli-
dated in multidistrict proceedings in 2006 and 102,448 cases consolidated in multidistrict proceed-
ings in 2008). Because the law of joinder and consolidation has long had an orientation toward 

efficiency, see supra note 31 and accompanying text, the stability in the area of joinder is not incon-
sistent with my general point of the ascendancy of efficiency concerns, rather than the “on the mer-
its” principle, in modern American litigation. Nonetheless, liberal joinder often causes requests for 

broad and costly discovery, such that debates over the sustainability of full “on the merits” discovery 
are often indirectly debates over the breadth of modern joinder and consolidation. 
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troversial only because, in fulfilling the goal of merits-based resolutions 

and thus extending to the parties (often plaintiffs) a full opportunity to 
litigate, they are perceived to generate inefficiencies or to have a bias 

against the interests of certain litigants (often defendants). 

The second level at which the “on the merits” principle influences 
the architecture of our procedural rules is more structural in nature. 

When Pound first propounded his procedural vision, he recognized the 

tendency of any system of rules to ossify,
38

 thus eventually frustrating 

the goal of resolving cases on their merits.
39

 His antidote was judicial 
discretion.

40
 This vision of a highly discretionary system of procedural 

rules manifested itself in the Federal Rules of Civil Procedure and re-

mains intact today.
41

 

At the same time, the purposes for which this discretion should be 

exercised have become more contested. For Pound, the point of judicial 

discretion was to tailor the generalities of substantive law to the facts of 

individual cases—in other words, to provide a structural mechanism by 
which rules designed to resolve cases on the merits could meet that 

goal.
42

 Today, however, judicial discretion is often exercised for other 

purposes, especially for ensuring the efficient resolution of litigation.
43

 

Therefore, both at the doctrinal level and at the structural level of 

the appropriate judicial role, the “on the merits” principle is engaged in a 

struggle for continued relevance. As long as the struggle continues 
against the backdrop of rules and understandings of the judicial role that 

the “on the merits” principle originally framed, the principle remains 

influential. But the trend line in American procedure is running against 
  

 38. For a short statement of Pound’s views on the issue, see Roscoe Pound, Enforcement of 

Law, 20 GREEN BAG 401, 403–05 (1908). 

 39. See Pound, supra note 8, at 397–98; Roscoe Pound, The Decadence of Equity, 5 COLUM. 
L. REV. 20, 20–26 (1905). 
 40. See Pound, supra note 10, at 388–89. In particular, Pound argued for a theory of socio-

logical jurisprudence, which he described in the following terms: 
[W]ithin wide limits [the judge] should be free to deal with the individual case so as to 
meet the demands of justice between the parties and accord with the reason and moral 

sense of ordinary men. . . . [The] application of law is not a purely mechanical process. It 
. . . involves, not logic merely, but discretion; that the cause is not to be fitted to the rule 
but the rule to the cause. . . .  

. . . .  

. . . Hence for us a proper proportion between the technical and the discretionary elements 
in the administration of justice will give chief weight to the former. The present leaning 

of the scale toward the latter may be counteracted by providing a more rational and flexi-
ble procedure . . . . The demand for wider discretion in the courts may be satisfied legiti-
mately in the direction of procedure . . . . 

Pound, supra note 38, at 405, 408. 
 41. According to Professor Subrin, in 1987 judicial discretion is explicitly or implicitly pro-
vided for in twenty-eight of the eighty-four Federal Rules of Civil Procedure; included on his list are 

the most significant Rules. Subrin, supra note 4, at 923 n.76. More recent amendments to Rules 16 
and 26, among others, have continued to enhance judicial discretion in shaping the Federal Rules to 
specific cases. 

 42. See Tidmarsh, supra note 3, at 521–23, 527. 
 43. Id. at 560. 
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the “on the merits” principle and in favor of other principles, most nota-

bly, the related ideas of advancing efficiency and fostering settlements. 
Running beneath these principles is also the political undercurrent that 

the “on the merits” principle is politically skewed against the interests of 

repeat-player defendants (typically corporations). Indeed, in a world in 
which 97% or more of civil cases do not reach trial,

44
 in which more than 

80% of civil cases settle or are decided for reasons unrelated to their 

merits,
45

 and in which American business must remain competitive in a 

global environment, it is fair to ask what role the “on the merits” princi-
ple should play going forward. 

III. THE FUTURE OF THE “ON THE MERITS” PRINCIPLE 

Let me suggest four possible fates for the “on the merits” principle. 

First, in the jostling of ideas around which we might organize our proce-

dural system, it could occupy the lexically superior position; all other 
principles (such as efficiency, fostering settlements, or favoring certain 

interests) should be relegated to a lexically inferior status and should be 

used only to help choose among procedural alternatives that equally sat-
isfy the “on the merits” principle. A second alternative is to assign no 

procedural principle to the superior position, and to shape procedural 

rules pragmatically by balancing various principles, including the “on the 

merits” principle, against each other. A third alternative is to invert the 
lexical ordering, put some other principle (say, efficiency) in the primary 

position, and use the “on the merits” principle (along with other lexically 

inferior principles) to help choose among procedural alternatives that are 
equally efficient. A fourth is to abandon the “on the merits” principle as a 

relevant consideration in designing, interpreting, and implementing pro-

cedural rules. 

As I have said, the first approach is consonant with the spirit in 

which the Federal Rules of Civil Procedure and comparable state rules 

were originally conceived. The second approach strikes me as the space 

that rule-making and rule-implementing occupies today, as rule-makers 
and judges struggle to balance the “on the merits” principle against other 

principles that also demand satisfaction. The movement in the direction 

  

 44. LYNN LANGTON & THOMAS H. COHEN, U.S. DEP’T OF JUSTICE, CIVIL JUSTICE SURVEY 

OF STATE COURTS, 2005: CIVIL BENCH AND JURY TRIALS IN STATE COURTS, 2005, at 1 (rev. ed. 

2008), http://bjsdata.ojp.usdoj.gov/content/pub/pdf/cbjtsc05.pdf (noting that “trials collectively 
accounted for about 3% of all tort, contract, and real property dispositions in general jurisdiction 
[state] courts”); ADMIN. OFFICE OF THE U.S. COURTS, JUDICIAL FACTS AND FIGURES 28 tbl.4.10 

(2009), http://www.uscourts.gov/judicialfactsfigures/2008/all2008judicialfactsfigures.pdf (docu-
menting the steady decline in civil trials in federal courts to a low of 1.3% of filed cases in 2006; 
further noting a slight uptick in trials in 2007 to 4.1% and 2008 to 2.0%, but explaining the reversal 

as being principally the result of trials in a mass action in one district). 
 45. Due to the limitations of the way in which data about case terminations in federal courts 
are collected, a more precise statement is not possible, but it is likely that this 80% figure is a con-

servative estimate. For a discussion of the issue and an examination of data and studies through 
2005, see Tidmarsh, supra note 3, at 549. 
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of designing and interpreting rules to achieve more efficient outcomes
46

 

suggests that we might be crossing over to the third approach, in which 
efficiency is the lexically superior ideal. Indeed, it is only the lack of the 

clear emergence of efficiency as a dominant principle, rather than the 

continuing vigor of the “on the merits” principle,
47

 that keeps me from 
asserting that we have already arrived at the third approach.

48
 Skeptics 

might even argue that the “on the merits” principle is effectively dead 

(the fourth approach), on the theory that today “on the merits” argumen-

tation is nothing more than a feint by litigants or judges to mask desired 
political outcomes in the language of a neutral, sensible principle. 

In my judgment, we should adopt the fourth approach, and abandon 

the current “on the merits” principle in favor of a related but distinct “fair 
outcome” principle that I will propose shortly. Before I come to that pro-

posal, let me explain my objections to the first three approaches. 

A. The Problems of “On the Merits” Adjudication as a Lexically Supe-

rior Procedural Principle 

The primary difficulty with a lexically superior “on the merits” 
principle is its failure to account for the costs that a full opportunity to 

participate in litigation can impose on others. This blind spot can be ex-

plained historically: Roscoe Pound was deeply influenced by the work of 

the German legal philosopher Rudolf von Jhering,
49

 whose famous book, 
Der Kampf ums Recht (The Struggle for Law), exhorted people to assert 

and defend their legal rights regardless of cost.
50

 But it is a different issue 

to justify this blind spot rationally. 

To take a simplistic example, suppose that a plaintiff alleges that 

defendant has negligently destroyed $10,000 in currency belonging to the 

  

 46. See supra notes 5, 43 and accompanying text. 
 47. I can think of no major reform to the Federal Rules over the past forty years in which the 

ideal of deciding cases “on the merits” was the principal motivation behind the reform. 
 48. Thus far, rule-makers and judges have adopted the efficiency rationale only in a soft form. 
In terms of allocative efficiency, the requirements of a procedural system can be stated with some 

rigor. See RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW 593–94 (7th ed. 2007) (demonstrat-
ing that, under rational-choice theory, procedural efficiency requires the minimization of the sum of 
direct litigation costs and error costs). See generally ROBERT G. BONE, CIVIL PROCEDURE: THE 

ECONOMICS OF CIVIL PROCEDURE (2003) (analyzing procedural rules under both rational-choice 
theory and important limitations on the theory such as sunk costs, limited access to information, 
agency costs, and bounded rationality). Neither our procedural rules nor judicial interpretations of 

these rules engage in the detailed and often fact-specific inquiry needed to ensure that the rules in 
fact meet the requirements of rational-choice theory and its limitations. For the most part, when rule-
makers and judges discuss making the system more “efficient,” they mean taking steps to reduce 

direct litigation costs. See, e.g., Bell Atl. Corp. v. Twombly, 550 U.S. 544, 558 (2007) (interpreting 
Federal Rule 8(a)(2)’s pleading requirement in light of the fact that “antitrust discovery can be 
expensive”). 

 49. See, e.g., Roscoe Pound, The Scope and Purpose of Sociological Jurisprudence, 25 HARV. 
L. REV. 140, 140–47 (1911); Roscoe Pound, Mechanical Jurisprudence, 8 COLUM. L. REV. 605, 610 
(1908). Pound usually rendered Jhering’s name as “Ihering.” 

 50. See William Seagle, Rudolf von Jhering: Or Law As a Means to an End, 13 U. CHI. L. 
REV. 71, 81–82 (1945). 
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plaintiff. The plaintiff now wishes to discover electronically stored in-

formation in the defendant’s possession. The cost to the defendant of 
responding to this request for discovery, which is relevant to the plain-

tiff’s claim that the defendant acted negligently, is $50,000.
51

 If an “on 

the merits” approach to discovery was lexically superior, the defendant 
must spend $50,000.

52
 In this world, the defendant would be much better 

off settling the case for $25,000, even though the value of the remedy 

that a court would order is $10,000.
53

 

The example is extreme, but the problem is not. In some areas of 
practice, direct litigation costs consume anywhere from 48% to 63% of 

the total amounts spent on litigation, including compensation paid to 

plaintiffs.
54

 A large portion of these costs are associated with our system 
of “on the merits” discovery,

55
 which in turn is brought readily into play 

  

 51. Although I have chosen an example in which the plaintiff’s use of discovery imposes 
costs, it is equally possible to turn the tables, and to hypothesize a case in which the defendant asks 

for $50,000 worth of discovery from the plaintiff (or perhaps adds additional parties that will require 
the plaintiff to spend $50,000 more in litigation expenses), so that the plaintiff is better off dropping 
the lawsuit and taking nothing rather than continuing to litigate. 

 52. It is true that the defendant, rather than the plaintiff, must spend the money because of the 
presumption that each party pays for the cost of responding to an opponent’s discovery. If the rule 
was the opposite, and the requesting party was required to pay, cf. FED. R. CIV. P. 26(b)(2)(B) (per-

mitting a court to “specify conditions,” including shifting costs, for discovery of electronically stored 
information), the plaintiff in the hypothetical would not spend more than her expected recovery 
($10,000 or less) on the discovery, and greater efficiency would be realized. But nothing in the “on 

the merits” principle dictates whether the requesting or responding party should pay for costs of 
responding; the decision must be resolved by examining second-order considerations such as effi-
ciency and a desire for open access to courts. Cf. Robert D. Cooter & Daniel L. Rubinfeld, An Eco-

nomic Model of Legal Discovery, 23 J. LEGAL STUD. 435 passim (1994) (employing economic 
analysis to determine the circumstances in which a requirement that the requesting party pay for 
discovery leads to a more efficient level of discovery). 

 53. Thus, it is possible to ascribe two possible motives to the plaintiff who requests the dis-
covery. One is to obtain information that she legitimately needs to prove her case. The other is to 
impose costs on the opposing party in order to extract an excessive settlement. This distinction 

between case-relevant and impositional discovery will matter later. See infra note 84 and accompa-
nying text. For now, it is useful to note that, if a court implements an “on the merits” discovery rule 
according to its only legitimate purpose (i.e., ensuring that the parties have a full opportunity to 

participate in the process of presenting proofs and reasoned arguments), it will prevent impositional 
discovery from occurring. But a party is unlikely to admit that she is engaging in impositional dis-
covery, and is likely to be able to present some plausible argument why the discovery is necessary to 

prove the case. If a court makes errors in discerning the party’s actual motives, or if it is willing to 
tolerate impositional discovery as a means of pressuring the opponent to settle, some impositional 
discovery will occur. In the real world, purely impositional discovery is arguably uncommon. See 

Jack B. Weinstein, What Discovery Abuse? A Comment on John Setear’s The Barrister and the 
Bomb, 69 B.U. L. REV. 649, 654–55 (1989). Mixed-motive discovery is not; lawyers often seek 
discovery both to obtain useful information and to erode an opponent’s tolerance for litigation. 

 54. See JAMES S. KAKALIK & NICHOLAS M. PACE, COSTS AND COMPENSATION PAID IN TORT 

LITIGATION, at xiii (1986) (reporting that the costs of tort litigation ranged from 48% in automobile 
cases to 57% in other tort cases, with plaintiffs receiving from 52% to 43% in compensation); JAMES 

S. KAKALIK ET AL., RAND, COSTS OF ASBESTOS LITIGATION, at vii tbl.S.2 (1983) (reporting that the 
costs of asbestos cases consumed 63% of all money spent on asbestos cases, with plaintiffs receiving 
37% in compensation); PAUL C. WEILER, MEDICAL MALPRACTICE ON TRIAL 53 (1991) (estimating 

that the total litigation costs of medical-malpractice cases is 55%, with plaintiffs receiving 45% in 
compensation). 
 55. James S. Kakalik et al., Discovery Management: Further Analysis of the Civil Justice 

Reform Act Evaluation Data, 39 B.C. L. REV. 613, 637 (1998) (reporting that an average of 36% of 
all attorney time and a median of 25% of attorney time was spent on discovery); id. at 636 (“Subjec-
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by our “on the merits” approach of liberal pleading and joinder rules. 

The judicial discretion that the “on the merits” principle dictates also 
increases direct litigation costs, because discretion allows judges to rein-

vent the procedural wheel for each case and gives parties an incentive to 

argue over the shape of that wheel. 

Beyond the effects that a full opportunity to participate in litigation 

can have on an opposing party’s wallet and behavior, allowing this full 

opportunity can create other undesirable effects, including disincentives 

for putative litigants with meritorious claims to enter the litigation sys-
tem.

56
 In the same fashion, the method by which the old “on the merits” 

principle is implemented—giving judges discretion—can create inappro-

priate incentives to settle or disincentives to litigate meritorious claims 
for the less powerful if the judge is perceived to use that power to ad-

vance the interests of certain classes of litigants.
57

 

In economic terms, the “on the merits” principle can impose direct 

litigation costs, error costs, or both. The $50,000 discovery expenditure 
is a classic example of a direct litigation cost that can distort the opera-

tion of efficient substantive rules.
58

 If the defendant settles for $25,000 

instead, the difference between $25,000 and the actual value of the plain-
tiff’s claim (which is between 0% and 100% of $10,000) is a type of 

error cost, as are the costs associated with the decisions of putative liti-

gants with meritorious claims not to enter the litigation system.
59

 

  

tive information from our interviews with lawyers also suggests that the median or typical case is not 
‘the problem.’ It is the minority of the cases with high discovery costs that generate the anecdotal 
‘parade of horribles’ that dominates much of the debate over discovery rules and discovery case 

management.”). Of course, measuring costs only by attorney time does not fully capture all the 
expenses of litigation, including litigants’ time spent responding to discovery, expert witness fees, 
and the like. Thomas E. Willging et al., An Empirical Study of Discovery and Disclosure Practices 

Under the 1993 Federal Rule Amendments, 39 B.C. L. REV. 525, 531 (1998) (reporting that, with 
regard to costs that flowed through the lawyer (attorneys’ and expert witness fees, transcript costs, 
and the like) the median for litigation costs per litigant was $13,000, with about half of that amount 

devoted to discovery; this amount did not include costs incurred directly by the client). 
 56. Cf. Bruce L. Hay, Civil Discovery: Its Effects and Optimal Scope, 23 J. LEGAL STUD. 481, 
510–14 (1994) (arguing that heavy discovery can induce early settlements, thus resulting in less 

exposure of illegal behavior); Michael J. Saks, Do We Really Know Anything About the Behavior of 

the Tort Litigation System—And Why Not?, 140 U. PA. L. REV. 1147, 1183–89 (1992) (summarizing 
statistical evidence showing that less than 20% of injured people seek any form of redress, and, 

depending on the nature of the claim, only 2–11% file civil cases). 
 57. Cf. Geoffrey C. Hazard, Jr., Discovery and the Role of the Judge in Civil Law Jurisdic-

tions, 73 NOTRE DAME L. REV. 1017, 1027–28 (1998) (noting that, in civil-law countries that have a 

history of judiciaries associated with totalitarian or despotic rule, judges are required to obey the 
precise letter of procedural law in order to avoid any hint of judicial activism or policy-making). 
 58. If the defendant is aware ex ante that she might be liable not only for the $10,000 loss but 

also $50,000 in discovery expenses, she will likely take more care to avoid losses than is socially 
optimal. See A. MITCHELL POLINSKY, AN INTRODUCTION TO LAW AND ECONOMICS 141–45 (3d ed. 
2003); cf. R. H. Coase, The Problem of Social Cost, 3 J.L. & ECON. 1 passim (1960) (showing that, 

in the absence of transaction costs, any rule is allocatively efficient). 
 59. In this essay I repeatedly use the example of the $50,000 discovery request in a $10,000 
case for illustrative and dramatic purposes. Most cases do not involve such disproportion, but the 

same concerns for the effects of litigation costs and error costs pertain if the plaintiff demanded that 
the defendant spend $50 responding to discovery. 
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To be sure, these costs are limited. They are offset by gains that re-

sult from not incurring litigation expenses in meritless cases whose filing 
are discouraged by “on the merits” procedures but are countenanced by 

other procedures. The costs must also be calculated on the margin—that 

is, the difference between the costs associated with providing a full op-
portunity to litigate and the costs associated with the opportunity to liti-

gate afforded by procedural rules constructed under a different principle 

or set of principles. The effect of class actions and other mass-

aggregation devices that reduce per capita direct litigation cases (but also 
participatory opportunities) must be considered. In some states of the 

world, it is possible that the “on the merits” principle leads to the adop-

tion of procedural rules that are less costly than any alternative.
60

 But in 
other states of the world, including ours, the “on the merits” principle 

leads to the adoption of procedural rules that are more costly than rules 

based on alternative principles.
61

 

If we adopt another principle to limit the costs associated with the 
operation of rules constructed under an “on the merits” principle (for 

instance, an efficiency principle that requires the use of procedural rules 

that minimize the sum of litigation and error costs), then the “on the mer-
its” principle would not be satisfied. Nor would it be lexically superior to 

the limiting principle. Therefore, if the “on the merits” principle is lexi-

cally superior, its costs and inefficiencies must be conceded and toler-
ated. An efficiency principle operates only as a method for choosing be-

tween alternatives that each guarantee a full opportunity to litigate—in 

other words, for choosing rules whose content the “on the merits” princi-

ple underdetermines. 

Although this economic critique has limited reach,
62

 it highlights a 

critical problem: on the assumption that unjustified wastes of resources 

  

 60. See generally Linda S. Mullenix, Discovery in Disarray: The Pervasive Myth of Pervasive 

Discovery Abuse and the Consequences for Unfounded Rulemaking, 46 STAN. L. REV. 1393 (1994) 
(disputing the view that full, “on the merits” discovery results in abuse). 
 61. I take note of the argument that “on the merits” rules have not been proven to be more 

costly. See id. But the present efforts to construct procedural rules that reduce the costs of “on the 
merits” rules, see supra notes 5, 43, 46–48 and accompanying text, reflect the considered view of 
our present rule-makers and judges that an “on the merits” approach is more costly (whether eco-

nomically or politically) than some alternatives. 
 62. One problem is that the focus on litigation and error costs can mask other costs of the “on 
the merits” principle. For instance, as a matter of public policy, we might wish to subsidize the 

operations of certain product manufacturers. A set of “on the merits” procedural rules might subject 
these manufacturers to more liability than we wish. In other words, harms to the socially desirable 
distribution of resources are poorly captured in the notions of litigation and error costs, which focus 

on allocative efficiency. But including such costs does not change the basic proposition that the “on 
the merits” principle can impose excess costs; indeed, it enhances the proposition. For that reason, I 
do not consider them further. 

Another important difficulty is that economic arguments presume that a case has a true or fair eco-
nomic value that can be determined apart from the procedures used to decide the case. Thus, in the 
hypothetical discussed above, the assumption was that the case has a true—in other words, “pre-

procedural,” “no transaction cost,” or “accurate”—value of no more than $10,000. I have already 
described the difficulties with the assumption that cases can be determined “accurately.” See supra 
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ought to be avoided, any decision to use the “on the merits” approach as 

a lexically superior principle requires justification. If no justification can 
be constructed and maintained, then the lexical superiority of the “on the 

merits” principle must fall. 

As an initial matter, things do not look good for the principle. 
Pound never provided any theoretical arguments for it, and it has re-

mained undertheorized ever since. In one sense, the problem is not 

unique to the “on the merits” principle. Legal procedures—regardless of 

the principle or principles that underlie their construction—permit liti-
gants to engage in behaviors that do or might harm the interests of other 

litigants in the case and that do or might negatively affect the litigation 

choices of actual or potential litigants in other cases. On the assumption 
that theories of ethics or justice ought to concern themselves with the 

harms that one person imposes or might impose on others,
63

 structuring 

any system of legal procedure raises questions of ethics and justice.
64

 

One question is whether and when a person pursuing her own purposes 
can interfere with another person’s opportunity to pursue his purposes. 

Another is whether and when a government is justified in preventing 

such interference. A third is whether and how the answers to the first two 
questions should affect the way in which the procedures in a civil adjudi-

catory system are designed, interpreted, and implemented. 

In another sense, however, the justificatory problem for the “on the 
merits” principle is especially acute. Affording present litigants a full 

opportunity to participate in presenting proofs and reasoned arguments, 
  

note 7 and accompanying text. If the procedures help to define the merits of a case, see supra notes 

17–19 and accompanying text, then it is not obvious that the true value of the case is $10,000, as 
opposed to the $25,000 that a plaintiff can obtain in settlement by virtue of the expansive discovery 
rule. Put differently, the “true” value of a case varies, depending on the procedures used to determine 

the dispute. 
There is also a more general critique of relying exclusively on rational-choice economic arguments. 
See AMARTYA SEN, THE IDEA OF JUSTICE 174–93 (2009). 

 63. Ronald Dworkin distinguishes between “bare harm” and “moral harm”: not all harms we 
inflict on each other are unjust or a cause for moral concern. See RONALD DWORKIN, A MATTER OF 

PRINCIPLE 80, 102 (1985). On this theory, the harms that litigants inflict on each other in litigation 

could be seen as bare harms, and thus not subject to moral analysis at all. If we assume the correct-
ness of this point, however, we should also conclude that there is no reason in morals or justice to 
lexically prefer the “on the merits” principle to other principles: that any harm a person suffers in 

being unable to exercise a full opportunity to litigate is a bare harm that can be traded in a utilitarian 
way against other bare harms to minimize overall harm. In his discussion of the role of procedure, 
which he sees principally as a means to achieve accurate outcomes, Professor Dworkin does not 

contend that denial of a full opportunity to participate in litigation is a moral harm. Id. at 80–81; see 

also Robert G. Bone, Rethinking the “Day in Court” Ideal and Nonparty Preclusion, 67 N.Y.U. L. 
REV. 193, 260–64 (1992) (arguing that the Dworkin approach to procedure does not necessarily 

require that parties have a right to participate in litigation). 
 64. See Solum, supra note 7, at 229 (noting that, in constructing a theory of procedural jus-
tice, a judge “ultimately may be required to resolve the great questions of moral theory and decide 

whether utilitarianism, Kantianism, virtue-ethics, or some other view offers the best general account 
of morality”); cf. ARTHUR RIPSTEIN, FORCE AND FREEDOM: KANT’S LEGAL AND POLITICAL 

PHILOSOPHY 11 (2009) (noting that Kant drew “a series of sharp divisions between rights and eth-

ics,” so that the legal and political rights of individuals could not be derived from his ethical theory 
but needed to be based on other postulates). 
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and neglecting the effects of that opportunity on others, create the condi-

tions under which a party can impose additional costs (i.e., harms) that 
other principles do not.

65
 The “on the merits” principle bears a heavier 

burden of justification than these other principles do. 

So is it possible to construct an adequate defense of the “on the mer-
its” principle? The most common theories of ethics or justice fall into 

three camps: utilitarian, rights-based (whether liberty-centered or equal-

ity-centered), and virtue-based.
66

 To begin, the justification for the “on 

the merits” principle cannot be utilitarian—at least if we measure utility 
in terms of money

67
 and if procedures constructed under the “on the mer-

its” principle cause more harm than procedures that can be constructed 

under other principles or sets of principles (such as efficiency).
68

 There-
fore, the justification for affording the “on the merits” principle its lexi-

cal superiority can lie only in a non-utilitarian theory of justice or right.  

Perhaps the most famous, and most controversial, such theory is the 

“Harm Principle” offered by John Stuart Mill: “the only purpose for 
which power can be rightly exercised over any member of a civilized 

community against his will, is to prevent harm to others.”
69

 Because peo-

ple invariably harm each other every day (for instance, by competing 
with each other in market economies), a standard corollary of the Harm 

Principle is “the ‘Reciprocal Harm Principle,’ pursuant to which people 

are permitted to harm each other if those harms are reciprocal and the 
practice of allowing such harming is mutually beneficial.”

70
 

The Harm Principle and the Reciprocal Harm Principle both pose 

difficulties for the “on the merits” principle. First, although all legal pro-

cedures cause harm (and thus run afoul of a relentlessly applied Harm 
Principle), “on the merits” procedures cause some harms that procedures 

constructed under other principles (such as efficiency) do not. For that 

  

 65. See supra notes 60–61 and accompanying text. 
 66. See MICHAEL J. SANDEL, JUSTICE: WHAT’S THE RIGHT THING TO DO? 6–10 (2009). 
 67. It could be argued that litigants’ mutual preferences for a full opportunity to litigate is 

more valuable to them than the extra money that the full opportunity costs. Although that fact might 
be true of some litigants for whom “it’s the principle of the thing, not the money, that matters,” I am 
skeptical that many litigants feel this way. Cf. Charles Silver & Lynn Baker, I Cut, You Choose: The 

Role of Plaintiffs’ Counsel in Allocating Settlement Proceeds, 84 VA. L. REV. 1465, 1540 (1998) 
(noting that members of class actions “would often rather have less procedural justice and more 
substantive justice than the reverse”). 

 68. See supra notes 60–61 and accompanying text. 
 69. JOHN STUART MILL, ON LIBERTY 6 (Longmans, Green & Co. 1921) (1859). Although 
Mill was a utilitarian, his Harm Principle is often viewed as being inconsistent with utilitarianism. 

As a result, some have argued that “the Harm Principle is more properly based on Kant’s doctrine of 
right.” E.g. William E. O’Brian, Jr., Distributive Justice and the Harm Principle 3 (Univ. of War-
wick Sch. of Law, Legal Studies Research Paper No. 2009-05, 2009), available at 

http://ssrn.com/abstract=1503963. 
 70. O’Brian, supra note 69, at 2; see also Arthur Ripstein, Beyond the Harm Principle, 34 
PHIL. & PUB. AFF. 215, 217 (2006) (noting that the Harm Principle has been modified to allow 

“harm resulting from a fair contest, including market competition . . . . [O]n the claim that certain 
benefits ‘outweigh’ the harms they inevitably cause”). 
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reason, the “on the merits” principle is more incompatible with the Harm 

Principle than some other principles, notably efficiency. Second, the Re-
ciprocal Harm Principle fails to justify “on the merits” procedures when 

asymmetries prevent the parties from reciprocally inflicting harms or 

when harming is not mutually beneficial. For instance, in the hypotheti-
cal above, if only the defendant has electronically stored information, an 

“on the merits” rule that authorizes full discovery is not reciprocal and is 

not beneficial to the defendant. Moreover, to the extent that the Recipro-

cal Harm Principle operates only at the macroscopic level (e.g., that a 
rule authorizing broad discovery of electronically stored information is 

reciprocal if both plaintiffs and defendants can use it, regardless of the 

fact that there is an asymmetry that allows only one party to use the rule 
in a particular case), the mutual benefit is still lacking whenever it can be 

shown that rules developed under an “on the merits” approach are more 

costly than alternative rules that better minimize costs (i.e., minimize 

harms by maximizing benefits). Put differently, the Reciprocal Harm 
Principle injects either an act-utilitarian or rule-utilitarian check on pro-

cedural rules that is inconsistent with the lexical superiority of the “on 

the merits” principle.
71

 

In canvassing other moral and political theories, the notion that a 

litigant enjoys a full opportunity to participate in litigation (regardless of 

the costs that this participation imposes on others) could arguably be 
justified by appealing to the theory of ethical egoism, in which a person 

is free to pursue any self-interested goals without concern for the harms 

that their pursuit causes to others. But the case is actually harder than it 

seems.
72

 In any event, egoism is not an attractive ethical theory for 
many.

73
 Standard theories of ethics and justice—such as virtue ethics, 

libertarianism, Rawlsian equality, and Kantian right—provide no particu-

lar support for the “on the merits” principle, or are even antithetical to its 
  

 71. See supra notes 23, 49–50 and accompanying text. 

 72. First, because laws and their enforcement frustrate the self-interest of the individual, 
ethical egoism can account for legal norms, and the courts and procedures that enforce these norms, 
only on the notion that cooperation with others sometimes best advances a person’s self-interest; 

laws and courts are necessary to enforce such cooperation and to prevent retaliation against a person 
by others who are pursuing their self-interests. See Robert Shaver, Egoism, in STANFORD 

ENCYCLOPEDIA OF PHILOSOPHY, supra note 7, http://plato.stanford.edu/entries/egoism. In such a 

world, which sees law as a means to avoid mutual destruction, it is not evident that the “on the 
merits” principle would be the principle on which egoists would agree. If I can impose $50,000 
worth of discovery on you when my case is worth only $10,000, there is nothing to prevent you (or 

someone else) from doing the same to me. The type of cooperation that egoism envisions might lead 
the parties to agree that no party should be able to use a procedural rule to inflict more than a reason-
able amount of litigation expense on another party—and certainly no more expense than the underly-

ing claim is worth. 
Second, if egoists do not cooperate, it is unlikely that they would adopt the procedural rules that the 
“on the merits” principle requires. Rather, egoists would presumably craft procedural rules that 

served their self-interest—including rules that countenanced imposing costs on opponents—and 
would insist on the observation of procedural technicalities even if they thwarted resolutions based 
the proofs and arguments. 

 73. See JOHN RAWLS, A THEORY OF JUSTICE 117 (Oxford Univ. Press 1999) (1971) (stating 
that “egoism . . . is incompatible with what we intuitively regard as the moral point of view”). 
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use. For instance, I see no argument that a rule allowing parties a full 

opportunity to litigate, even when it generates more costs and therefore 
causes more harms than other rules, inculcates virtue in citizens. “On the 

merits” procedural rules do not appear to help people achieve a good life 

more than other procedural rules.
74

 Nor would a right to a full opportu-
nity to litigate seem to be one of the basic goods that Rawls would re-

quire to be equally distributed in the original position.
75

 Although Rawls 

admits that the rights implicit in the rule of law are among these basic 

goods,
76

 his discussion of the various forms of procedural justice stops 
well short of specifying procedural principles or arguments that justify a 

lexically superior position for the “on the merits” principle.
77

 Therefore, 

the best that can be said is that theories of ethics or justice, for the most 
part, are indifferent to the “on the merits” principle.

78
 

Perhaps that indifference is understandable. As a general matter, 

lawsuits fit within the Aristotelian concept of “corrective justice,” which 

requires rectification of injustices.
79

 For the most part, philosophers have 
  

 74. For a highly readable discussion and defense of the aretaic approach to justice, see gener-

ally SANDEL, supra note 66. 
 75. One statement of Rawls’ famous first principle of justice is this: “Each person has an 
equal right to a fully adequate scheme of basic liberties which is compatible with a similar scheme of 

liberties for all.” JOHN RAWLS, POLITICAL LIBERALISM 291 (1993); see also RAWLS, supra note 73, 
at 53 (“[E]ach person is to have an equal right to the most extensive scheme of equal basic liberties 
compatible with a similar scheme of liberties for others.”). 

 76. These basic liberties include political liberty (such as the right to vote and hold office); 
freedom of speech; liberty of conscience and freedom of thought; freedoms necessary to protect 
integrity of the person; the right to hold property; and the rights and liberties implicit in the rule of 

law. See RAWLS, supra note 73, at 53. 
 77. For the basic outline of Rawls’s views on procedural fairness, which include the concepts 
of “perfect procedural justice,” “imperfect procedural justice,” and “pure procedural justice,” see id. 

at 74–77, 206–10. Lawsuits would fit within the boundaries of imperfect procedural justice. Accord-
ing to Rawls: 

[A] legal system must make provisions for conducting orderly trials and hearings; it must 

contain rules of evidence that guarantee rational procedures of inquiry. While there are 
variations in these procedures, the rule of law requires some form of due process: that is, 
a process reasonably designed to ascertain the truth, in ways consistent with the other 

ends of the legal system, as to whether a violation has taken place and under what cir-
cumstances. For example, judges must be independent and impartial, and no man may 
judge his own case. Trials must be fair and open, but not prejudiced by public clamor. 

Id. at 210. The “on the merits” principle’s insistence on a full opportunity to participate seems incon-
sistent with—or at a minimum not compelled by—the requirement of reasonable limitations on the 
goal of ascertaining the truth. 

 78. The most important effort to use a Rawlsian framework of procedural justice to specify 
more precisely the conditions of a just procedural system is that of Professor Solum. See Solum, 
supra note 7. But Professor Solum’s lexically ordered principles for a procedurally just system, see 

id. at 305–06, cannot be read to demand adoption of the “on the merits” principle. His first lexically 
superior principle is the “Participation Principle,” which holds that “[t]he arrangements for the 
resolution of civil disputes should be structured to provide each interested party with a right to 

meaningful participation.” Id. at 305. Although an “on the merits” principle seems consistent with 
such a principle, it is not required by it, and subsequent rules for breaking ties (such as the principles 
that procedural rules not affect rights securing the basic liberties, the need to attain systemic accu-

racy, and the need to “ensure that the systemic costs of adjudication are not excessive in relation to 
the interests at stake in the proceeding or type of proceeding,” id. at 306), seem to point away from 
the “on the merits” principle. 

 79. ARISTOTLE, NICOMACHEAN ETHICS bk. 5, pt. 4, at 120–21 (Martin Ostwald trans., Bobbs-
Merrill 1962). 

JCApx [ 1030 / 1149 ]



426 DENVER UNIVERSITY LAW REVIEW [Vol. 87:2 

assumed that this rectification can be accomplished costlessly and per-

fectly. They rarely engage the epistemological difficulties that are in-
volved in determining the law, the facts, and the remedies—difficulties 

that make the “on the merits” principle problematic in the real world.
80

 

Arguably the strongest support for the “on the merits” principle 
comes from Professor Ripstein’s Sovereignty Principle, which he devel-

oped from a close reading of Kant. Intended as a response to the signifi-

cant theoretical difficulties with liberal approaches such as the Millian 

Harm Principle and Rawlsian egalitarianism, the Sovereignty Principle 
holds that “the only legitimate restrictions on conduct are those that se-

cure the mutual independence of free persons from each other.”
81

 Profes-

sor Ripstein uses the Sovereignty Principle to describe the circumstances 
in which the criminal law can be invoked to sanction intentional conduct, 

and has little to say directly about the relevant behavioral rules in a civil 

context, about the rules under which legal institutions should operate 

when adjudicating civil disputes, or about how litigants can use those 
rules.

82
 

Nevertheless, it is possible to develop the Sovereignty Principle into 

a defense of the “on the merits” principle. In general, the Sovereignty 
Principle does not find problematic on justice grounds most harms that a 

litigant causes to others (whether litigants in the same case or putative 

litigants in other cases) because a litigant is justified in pursuing personal 
ends as long as the litigant does not use others as means to those ends—

in other words, the Sovereignty Principle does not destroy or usurp the 

ability of others to pursue their own ends.
83

 Thus, on first blush, the Sov-

ereignty Principle does not appear to condemn as unjust the actions of a 
plaintiff who, having lost $10,000 at the defendant’s hands, asks for 

$50,000 worth of discovery—as long as the plaintiff wants the discovery 

to determine the claim more accurately rather than merely to impose 
costs on an opponent.

84
 It certainly does not condemn as unjust any ac-

tions undertaken in the exercise of a party’s full opportunity to partici-

pate when the existence of that opportunity causes putative litigants to 
  

 80. This statement is certainly true of Aristotle. See id.; see also Ripstein, supra note 70, at 
239–40 (noting, in the course of developing a Kantian theory of right and criminal responsibility, 

that civil remedies should be available for injuries to a person’s means to choose her own purposes 
when the injuries are caused by accident or mistake, but failing to discuss the procedural difficulties 
associated with making these civil remedies effective); Solum, supra note 7, at 186 (noting that “the 

actual world is characterized by three problems of compliance with substantive legal norms: (1) the 
problem of imperfect knowledge of law and fact, (2) the problem of incomplete specification of legal 
norms, and (3) the problem of partiality”). 

 81. Ripstein, supra note 70, at 229. 
 82. Id. at 239–40. 
 83. Id. at 234. See generally RIPSTEIN, supra note 64 (developing Kant’s theory of private 

right, public right, and the role of law and public institutions in ensuring equal freedom). 
 84. See Solum, supra note 7, at 250–51 (positing a Kantian deontological argument that “one 
should never render an unjust decision at the expense of an innocent litigant in order to achieve 

systemic benefits. Instead, we might choose to pursue case accuracy because it respects an important 
political right—the right to an accurate determination of one’s legal rights”). 
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avoid filing meritorious cases. In neither instance is a party who exer-

cises the opportunity to participate usurping or destroying any means that 
the opposing party or other putative litigants have to pursue their inter-

ests. The Sovereignty Principle, however, does judge as unjust a plain-

tiff’s decision to ask for $50,000 in discovery if the plaintiff’s purpose is 
to extort an excessive settlement of $25,000 (when the plaintiff’s loss is 

only $10,000). Such action destroys the opponent’s capacity to use 

$15,000 of his resources to pursue his own purposes. Because that possi-

bility results from the unavoidable slip between the purpose of a rule and 
its application, not from a flaw in the “on the merits” rules themselves, it 

can be discounted as a reason to reject the theory itself. 

But this defense is flawed for two reasons. First, the Sovereignty 
Principle was not designed to deal with issues of procedural justice. The 

Sovereignty Principle requires a distinction among means. In the absence 

of another’s consent, I cannot use as a means to achieve my own pur-

poses those means that another person possesses or can legitimately re-
gard as available to her for pursuing her own purposes. All other means, 

however, are available for my use in pursuing my purposes. Thus, the 

Sovereignty Principle distinguishes between harms that occur when I 
take something of yours (I can’t grab your body to block a bullet in-

tended for me because your body is one of your means to pursue your 

ends) and harms that occur during market competition (I can sell my 
widget for less than you sell yours even though I harm your ability to 

earn a living because the expectation that customers will purchase from 

you is not one of your means).
85

 On this distinction, it seems that the 

plaintiff’s discovery request, which requires the defendant to spend either 
$50,000 of his means to respond or $25,000 of his means to settle, is 

more like using another’s body to block a bullet than engaging in market 

competition.
86

 More generally, whenever any system of legal procedure 
allows one party to require that an opposing party undertake an action to 

advance the first party’s interests in winning the case, a violation of the 

Sovereignty Principle occurs—a fact that suggests that the Sovereignty 
Principle is an inapposite way to think about the principles of justice that 

should shape procedural rules. Second, the Sovereignty Principle fails as 

a defense of an “on the merits” approach because rules developed under 

  

 85. RIPSTEIN, supra note 64, at 49–50. 

 86. Professor Ripstein mentions that “fair contests” are an exception to the usual rule that one 
person cannot take another’s means; if we agree to a contest conducted under fair rules, I can take a 
means of yours pursuant to the rules of the contest. Id. at 48–49. But that argument does not direct 

that, when the plaintiff takes either $50,000 or $25,000 from the defendant under “on the merits” 
discovery rules that govern litigation “contests,” the taking comports with this exception to the 
Sovereignty Principle. First, the argument begs the question: whether “on the merits” rules are fair is 

the issue. Second, this argument justifies any of a number of sets of procedural rules; it does not 
uniquely justify “on the merits” rules. Third, litigants do not in any meaningful sense agree to use 
the procedural rules; they are given by the rule-makers and judges who interpret and implement 

them. The basis for the “fair contest” argument is the autonomy of the parties to consent to the game; 
and litigants do not give consent in the way that they do if, for instance, they agree to arbitrate. 
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the “on the merits” principle can inflict more harm on others than rules 

constructed under principles such as efficiency.
87

 Therefore, the “on the 
merits” principle is less clearly supported by the Sovereignty Principle as 

it might have appeared initially. 

In the end, the economic and philosophical case for the lexical supe-
riority of the “on the merits” principle is weak. This does not mean that 

the rational adjudication of legal disputes—a purpose that the “on the 

merits” principle arguably advances—cannot be pursued. Nor does it say 

that a party’s right to participate in a lawsuit or the court’s interest in 
fostering settlements—two other purposes that the “on the merits” prin-

ciple arguably advances—are illegitimate. In proper circumstances, the 

“on the merits” principle might be a helpful means for achieving these 
other goals. My point is that, despite its prominence in constructing our 

modern American procedural system, providing the parties a full oppor-

tunity to participate in litigating a case is not the foundation on which to 

build a procedural system.
88

 

B. The Problem of Using the “On the Merits” Principle as an Equal or 

Lexically Inferior Procedural Principle 

In reaching this conclusion, I could be accused of setting up a straw 

man. Not even the strongest proponent of the “on the merits” principle 

would likely countenance the use of procedures that require a party to 
spend more money to respond to discovery than the value of the remedy 

that the court will provide. This fact suggests that, despite the lip service 

paid to resolving every case on its merits, the “on the merits” principle 
operates either as one of several principles that are pragmatically melded 

to shape a system of procedural rules
89

 or as a second-level tiebreaker 

when lexically superior principles underdetermine the best procedural 
rule. Thus, the “on the merits” principle converts into a presumption that, 

all things being equal, giving parties more opportunities to participate is 

better than giving them less. 

The arguments from the prior section, however, bear on the reason-
ableness and utility of this presumption.

90
 If, as I have just argued, the 

“on the merits” principle lacks a strong basis of economic or philosophi-
  

 87. See supra notes 60–61 and accompanying text. 
 88. I am not suggesting that the “on the merits” principle is illegitimate as a matter of morality 

or justice, but rather that the principle’s costs should form part of the judgment about whether the 
principle is worth maintaining. 
 89. Cf. FED. R. CIV. P. 1 (stating that the Federal Rules “should be construed and adminis-

tered to secure the just, speedy, and inexpensive determination of every action and proceeding”). 
 90. Although treating the “on the merits” principle as one of several first-order principles is 
different from treating it as a lexically inferior principle, my difficulties with both approaches are 

similar, so I will handle them together. Therefore, I note only in passing the evident objection to 
pragmatically blending multiple factors: that it injects too much uncertainty into the design, interpre-
tation, and implementation of procedural rules. Cf. Tennessee v. Lane, 541 U.S. 509, 556 (2004) 

(Scalia, J., dissenting) (noting that “malleable standards . . . have a way of turning into vehicles for 
the implementation of individual judges’ policy preferences”). 
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cal support, it is unclear why the principle deserves any place among the 

principles used to shape a procedural system. If we pragmatically blend 
multiple principles, some of which are strongly justified and some of 

which are not, the shape of the rules that will emerge will mostly reflect 

the strongly justified principles, rather than the “on the merits” principle. 
Similarly, if we lexically order strongly and weakly justified principles, 

the weak principles will fall to the bottom of the ordering, and the result-

ing system of procedural rules will employ a full opportunity to partici-

pate only as a fairly low tiebreaker. 

The best argument for the “on the merits” principle is probably a 

prophylactic one: because litigants have a right to a strong opportunity to 

participate in presenting proofs and reasoned arguments, guaranteeing a 
full opportunity to participate ensures that the core of that right is pro-

tected. Thus, the “on the merits” principle becomes an instrumental prin-

ciple justifiable only because it protects a fundamental principle (strong 

opportunity to participate) better than any other. 

This argument presupposes, of course, that a strong opportunity to 

participate in presenting proofs and arguments is a right that can be justi-

fied economically or philosophically. I am willing to concede for now 
that it could be.

91
 Even so, it seems unlikely that adopting the “on the 

merits” principle as a prophylactic measure is the best way to protect the 

strong-opportunity principle. Assume that we have only two co-equal 
procedural principles that we will use to create a procedural system: the 

strong-opportunity principle (“all things being equal, we want rules that 

give the parties as much opportunity to participate as possible”) and the 

efficiency principle (“all things being equal, we want procedural rules 
that are as efficient as possible”). If we prophylactically over-enforce the 

strong-participation principle (turning it into an “on the merits” full-

opportunity principle), then we must in fairness do the same with the 
efficiency principle (turning it into the “only the most efficient rule will 

do” principle). Expanding the scope of both principles to their maximum 

prophylactic scope probably doesn’t favor the strong-opportunity princi-
ple, because a maximal efficiency principle has an economic and phi-

losophical (specifically, utilitarian) foundation that—even though the 

foundation can be criticized—the “on the merits” principle does not. 

Thus, this expansion risks sublimating the strong-opportunity principle to 
the efficiency principle, rather than giving them an equal weight, in the 

  

 91. See, e.g., Fuller, supra note 20, at 382 (arguing that adversarial participation in presenting 

proofs and arguments is an optimal, and perhaps an essential, feature of adjudication); Solum, supra 
note 7, at 308–09 (arguing that party participation is a lexically superior right). But see Bone, supra 
note 63, at 236–79, 288 (arguing that a right of participation is not required on normative grounds 

and that “the extent of an individual’s right to participate in litigation should vary with the type of 
case”). 
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process of pragmatically blending or lexically ordering principles that 

shape procedural rules.
92

 

More generally, I fail to see how the expansion of both principles to 

their prophylactic maximum helps to resolve the question about the 

shape of procedural rules. We do not avoid any of the difficulties in 
shaping procedural rules if we stick with the original core principles of 

providing, all things being equal, strong opportunities to participate and 

the most efficient procedures possible. This conclusion holds true as we 

add in additional procedural principles, such as fostering settlements, 
providing open access to the courts, and so on. 

Finally, in light of the trend in American litigation away from adju-

dicated resolutions,
93

 it is not obvious that insisting on a right to fully 
participate in presenting proofs and reasoned arguments is even a useful 

principle to use. Our experience with settlement and other methods of 

alternative dispute resolution suggests that the relevant principle should 

not be the litigant’s opportunity to participate in shaping the court’s ad-
judicated decision, but the litigant’s broader and more amorphous oppor-

tunity to participate in shaping the outcome of a legal dispute. Moreover, 

in a mass society, the prevalence and necessity of class actions
94

 and 
other mass-resolution processes (such as multidistrict litigation

95
) further 

undercut the notion that each litigant must have a full opportunity to par-

ticipate in presenting proofs and arguments. In these contexts, litigants 
might not enjoy any right to participate in presenting individualized 

proofs and arguments. Insisting on a full opportunity to litigate vaults 

into a privileged position a principle that few litigants insist on when 

they are presented with opportunities to exit into other dispute resolution 
mechanisms; nor is it one that our procedural system honors in mass con-

troversies. 

Obviously, the relationship between “on the merits” procedural 
rules and non-litigated or mass-litigated resolutions is a complicated one. 

To some extent, “on the merits” rules can increase the likelihood of non-

litigated outcomes
96

—albeit not always in a positive way, as the example 
of a $25,000 settlement shows. Likewise, the expense of individual liti-

gation under the “on the merits” principle helps to establish the need for 

mass resolutions.
97

 But focusing on the litigants’ opportunity to partici-

  

 92. Indeed, the losing battle that the “on the merits” principle is fighting against the use of 
more efficient procedures, see supra notes 5, 43, 46–48 and accompanying text, could be explained 
in part because of this theoretical imbalance between the two principles. 

 93. See supra notes 44–45 and accompanying text. 
 94. See FED. R. CIV. P. 23. 
 95. See 28 U.S.C. § 1407 (2006). 

 96. See supra notes 51–53 and accompanying text. 
 97. See In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293, 1299 (7th Cir. 1995) (Posner, J.) 
(noting that the situation “in which the rationale for [using class actions] is most compelling” occurs 

when “individual suits are infeasible because the claim of each class member is tiny relative to the 
expense of litigation”); see also Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 617 (1997). 
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pate in presenting proofs and arguments to an adjudicator presupposes a 

particular view of the value and preeminence of adjudicated resolutions 
that is at odds with the realities of modern litigation. 

In the end, the “on the merits” principle owes its staying power to 

three important and related impulses: we want cases decided accurately, 
we want them decided without procedural trickery affecting the outcome, 

and we want them decided with input from those affected. Neither of the 

first two impulses is precisely what the “on the merits” principle delivers. 

Providing litigants a full opportunity to participate does not necessarily 
make case resolutions more accurate, and the costliness of a full oppor-

tunity to participate creates ample room for the type of “trickery” that 

can influence outcomes. Although I am somewhat skeptical of an exces-
sive reliance on the first two impulses in shaping procedural rules—

because they assume a correct pre-procedural answer to a legal dis-

pute
98

—it is better to place them directly on the table in any pragmatic 

horse-trading or lexical ordering that shapes rules, rather than letting the 
“on the merits” principle act as their proxy. As I have just argued, the 

same is true of the third impulse, which is poorly served by the overpro-

tecting claim that each litigant deserves a full opportunity to participate 
in presenting proofs and arguments. 

Nonetheless, the “on the merits” ideal does summarize, in a pithy 

way, some of the basic aspirations of our procedural system. Its “slogan 
value” might itself be an argument for keeping the principle around if no 

better principle could be found to replace it. I consider whether it is pos-

sible to restate the principle in the next section. 

C. Replacing the “On the Merits” Principle 

In light of the foregoing discussion, let me suggest a new standard 
that ought to replace the “on the merits” principle: the “fair outcome” 

principle.  It can be stated as follows:  

Lawsuits should be decided according to procedural rules that 

are designed, interpreted, and implemented to give the parties 
the maximal opportunity to participate in shaping an outcome 

that can be sustained upon critical scrutiny. 

This “fair outcome” principle differs from the “on the merits” ap-
proach in several ways. First, it eliminates the “on the merits” principle’s 

second clause,
99

 which prohibited rule-makers or judges from consider-

ing the consequences that ensuring a full opportunity to litigate cause. 

Second, it replaces the word “full” with the admittedly ambiguous word 
“maximal.” The combination of these two changes requires rule-makers 

and judges who design, interpret, and implement procedural rules to con-
  

 98. See supra notes 7–19 and accompanying text. 
 99. See supra text preceding note 20, note 23 and accompanying text. 
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sider the consequences of their decisions on the behaviors of litigants in 

the case and on the capacity of others to access the court system; it fur-
ther requires them to factor those consequences into the design of proce-

dural rules and their interpretation and implementation in specific cases. 

Third, a “fair outcome” definition moves from the purely procedural 
approach of the “on the merits” principle, which gives the parties a right 

to participate in the process by which the judge decides the case, to an 

approach that includes both “procedural” and “substantive” elements: the 

justness of the outcome matters in addition to the process by which the 
outcome is achieved. Fourth, the relevant outcome is not necessarily a 

litigated outcome as the “on the merits” principle presupposes; rather, it 

is any outcome, including settlement, that is fair (understood here to 
mean an outcome that can be sustained upon critical scrutiny

100
). Proce-

dural rules can be constructed with other end games than individualized 

adjudication in mind. 

Because the “fair outcome” approach is intended to serve as a re-
placement for the “on the merits” approach, it might be subject to the 

criticism that it tries to do too much, and thus becomes meaningless. In-

deed, it can become the vessel into which those who believe that proce-
dure should be about accuracy in outcomes,

101
 those who believe that 

procedure must avoid technical traps,
102

 those who believe that guaran-

teeing participation is the fundamental goal of process,
103

 and those who 
want procedural rules to be constructed to foster more settlements

104
 can 

all pour their preferences. It is true that, on its own and shorn of any real-

world context, the “fair outcome” principle settles little about the content 

of procedural rules. Its blending of procedural and substantive aspects 
also seems out of line with much modern thinking, which more sharply 

distinguishes the roles of process and substance. It refuses to commit 

clearly to one side or the other in the debate over whether process has 
inherent value apart from substance.

105
 It is also subject to the criticism 

  

 100. The phrase “an outcome that can be sustained upon critical scrutiny” is a close paraphras-

ing of a concept of Amartya Sen. See SEN, supra note 62, at 180. I will discuss Professor Sen’s 
theory in detail shortly. See infra notes 109–16 and accompanying text. 
 101. See, e.g., DWORKIN, supra note 63, at 80–81. 

 102. See supra notes 8–13 and accompanying text. 
 103. See supra note 91 and accompanying text. 
 104. See, e.g., Michael Moffitt, Pleadings in the Age of Settlement, 80 IND. L.J. 727, 769–71 

(2005) (discussing ways in which pleading rules might be designed to enhance settlement). 
 105. The prevailing assumption among many people who do not consider procedural issues 
deeply, and even among some who do, is that procedure exists only to ensure that substantive values 

are transmitted into adjudicated results as seamlessly as possible. This proposition sees “the relation 
of rules of practice to the work of justice . . . to be that of handmaid rather than mistress.” In re 
Coles, (1907) 1 K.B. 1, 4; see also Charles E. Clark, The Handmaid of Justice, 23 WASH. U. L.Q. 

297, 297 (1938). For others, however, procedure encompasses important independent values that 
counterbalance the policies of the substantive law. See Robert G. Bone, The Process of Making 

Process: Court Rulemaking, Democratic Legitimacy, and Procedural Efficacy, 87 GEO. L.J. 887, 

939 (1999) (“Although the matter is controversial, many proceduralists believe that litigants enjoy 
process-based procedural rights unrelated to outcome quality.”). 
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that I leveled against the “on the merits” principle: that it is insufficiently 

supported by any theory of morality or justice.  

Let me respond to these criticisms with a brief defense that better 

explicates the working of the “fair outcome” principle. To begin, I intend 

the principle as an emendation to the idea of corrective justice, which 
typically presupposes the legal system’s costless (in both senses of that 

word: without expense and without error) ability to correct legal 

wrongs.
106

 Both factually and legally, however, real-world determina-

tions about whether a person has committed a wrong face epistemologi-
cal difficulties.

107
 Procedural rules cannot completely overcome this 

problem (no system of procedure leads to perfectly accurate outcomes in 

all cases), and they can even exacerbate the problem (litigation expenses 
and error rates can cause behaviors that lead to undercorrection or over-

correction of wrongs). In addition, the manner by which we inquire into 

whether a wrong has occurred and how to correct it says something about 

the values that a society holds dear
108

—values that are independent of the 
arguably universal impulse to correct wrongs. In accounting for these 

real-world concerns, it is not possible to shape a principle more specific 

than a “fair outcome” principle. 

It probably does not lie in the mouth of advocates of the “on the 

merits” principle to complain too loudly about indeterminacy, for the “on 

the merits” ideal is itself a skeletal notion. That matter aside, the criti-
cism of the indeterminacy of a “fair outcome” principle reflects a desire 

for certainty in procedure that is associated with the type of moral and 

political philosophy that Amartya Sen has described as “transcendental 

institutionalism.”
109

 Represented in modern form by such thinkers as 
Kant and Rawls, transcendental institutionalism seeks to specify socially 

just institutions and the rules by which these institutions operate, and 

then trusts that the institutions will deliver just outcomes. Put differently, 
transcendental institutionalism does not concern itself directly with con-

sequences. It assumes that just institutions will yield just outcomes; 

therefore, all the philosophical energy goes into the project of specifying 
the conditions under which perfectly just institutions operate. Sen con-

trasts that approach with its standard philosophical alternative: conse-

quentialism (most famously represented by utilitarianism), in which the 

  

 106. See supra note 79 and accompanying text. 
 107. See supra note 80 and accompanying text. 

 108. See McNabb v. United States, 318 U.S. 332, 347 (1943) (Frankfurter, J.) (“The history of 
liberty has largely been the history of observance of procedural safeguards.”). See generally MIRJAN 

R. DAMAŠKA, THE FACES OF JUSTICE AND STATE AUTHORITY (1986) (suggesting that nations with 

different attitudes toward the organization of authority and the regulation of human behavior have 
different procedural norms); John C. Reitz, Political Economy as a Major Architectural Principle of 

Public Law, 75 TUL. L. REV. 1121 (2001) (suggesting that the major “architectural” features of a 

country’s laws and legal system can be derived from the notion of “political economy”). 
 109. SEN, supra note 62, at 5–8. 
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measure of justice is the quality of the results, or “culmination out-

comes,” that the decision-making process yields.
110

 

Sen’s approach, which he labels either the “realization-focused” or 

“comprehensive outcome” approach,
111

 straddles the traditional divide. 

Outcomes matter, but not to the exclusion of the process by which we 
arrive at those outcomes.

112
 Particularly critical to Sen is the idea of ca-

pacity, or freedom to act; freedom, which concerns the process by which 

we achieve an outcome rather than the outcome itself, is not the absolute 

measure of justice, but in general more freedom is preferable to less.
113

 
He also argues for a social-choice or comparative approach to justice, in 

which disagreements over comprehensive moral theories should not pre-

vent us from remedying evils that different comprehensive theories can 
condemn as unjust, merely because people cannot agree on the proper 

comprehensive theory or on whether other situations require a remedy.
114

 

Reason helps to achieve these often partial or incomplete agreements. 

Although reason does not necessarily lead to a single correct solution 
about how to act, it does impose a serious obligation to make “choices 

. . . on reasoning that we can reflectively sustain if we subject them to 

critical scrutiny.”
115

 As an aspect of employing reason, Sen appeals to the 
idea of the “impartial spectator”—a person whose outsider perspective 

prevents the discussion from becoming entirely captured by parochial 

interests.
116

 

Sen’s theory of justice underlies the “fair outcome” principle, which 

considers both the quality of the procedures by which a dispute’s out-

come is decided and the quality of the outcome these procedures deliver. 

The consequences of procedural rules can never be ignored. But it is 
equally important to consider whether, independent of consequences, the 

rules provide the affected parties an opportunity to participate in shaping 

outcomes; giving people the capacity to participate is a valuable, even if 
not an absolute, right that ought to be maximized to the extent possible. 

Sen’s theory and the “fair outcome” principle both emphasize the danger 

of assuming that good procedures will deliver good results; they also 
emphasize the danger of assuming that good results justify the proce-

dures that create them. They recognize that there might be a range of 

outcomes that can be justified by reason, not simply the single outcome 

  

 110. Id. at 7, 215–16. 
 111. Id. at 10, 22–23, 215–17. 

 112. Sen links the idea of the comprehensive outcome to Indian philosophy, which distin-
guishes between niti—the performance of duty regardless of consequence—and nyana—the regard 
for consequences as an aspect of determining the moral quality of a person’s actions in the world. He 

sees his theory as being consistent with the idea of nyaya. Id. at 20–22, 208-14. 
 113. Id. at 225–52, 299–301. 
 114. Id. at 87–113. 

 115. Id. at 180. 
 116. Id. at 44–46. 
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that most precisely meets the demands of corrective justice.
117

 In consid-

ering the fairness of an outcome and the procedures that bring them 
about, Sen’s theory and the “fair outcome” approach require that we try, 

to the extent we can, to leave parochial interests of plaintiffs or defen-

dants aside and consider matters from a more objective and impartial 
frame of reference. They also leave open the possibility of thinking about 

procedural rules in a broader way: not just as the way by which we adju-

dicate disputes, but rather as the way by which we resolve disputes. 

Unlike the “fair outcome” principle, the “on the merits” principle 
fails under Sen’s theory of justice. In the way in which I defined it, the 

“on the merits” principle leans far too heavily on process (guaranteeing a 

full opportunity to participate by presenting proofs and arguments) and 
far too lightly on the consequences of that opportunity for other litigants 

or putative litigants. To the extent that the principle instead can be under-

stood to require accurate decisions,
118

 it has the opposite difficulty, fo-

cusing too much on outcomes and too little on the processes that bring 
those outcomes into existence. In either case, the “on the merits” princi-

ple mistakenly weds procedure to adjudicated outcomes, when the reality 

is that legal procedure most often guides cases toward settlement. 

Let me make two final notes about the “fair outcome” principle: 

First, the principle almost certainly requires a fair degree of judicial dis-

cretion. As I have discussed, discretion imposes costs,
119

 and one of the 
things that rule-makers and judges must consider in designing, interpret-

ing, and implementing rules under a “fair outcome” principle is the cost 

of discretion. But some discretion is necessary to ensure that strict adher-

ence to process does not frustrate the realization of just outcomes.
120

 
Second, the “fair outcome” principle strikes me as lexically superior to 

all others. Part of the reason is its breadth: its requirement of reasoned 

scrutiny is capacious enough to allow rule-makers and judges to consider 
numerous ideas—including efficiency, accuracy, and participation—that 

already dominate procedural discourse. Part of the reason is the princi-

ple’s tie to a comprehensive theory of how justice should be advanced. 

The “fair outcome” principle can certainly be criticized, for it is not 

perfectly consistent with any of the standard moral and political theo-

ries—such as those of Kant, Bentham, Mill, or Rawls. Nor does it align 

perfectly with rational-choice economic theory. But it works well within 
  

 117. For instance, in a world of uncertainty, a settlement for fifty cents on the dollar might well 
be a rational and fair result, even though the theory of corrective justice requires an all-or-nothing 

response to an allegation of wrong. 
 118. See supra note 7 and accompanying text. 
 119. See supra text accompanying note 55. 

 120. In this regard, Pound was surely right, even if he went too far in the direction of dismiss-
ing the value of how we achieve justice—in other words, the value of process. See supra notes 8–13 
and accompanying text; cf. David L. Shapiro, Federal Rule 16: A Look at the Theory and Practice of 

Rulemaking, 137 U. PA. L. REV. 1969, 1991–97 (1989) (arguing that judicial discretion and the 
disuniformity it creates are not necessarily undesirable despite their costs). 
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Sen’s inclusive, comparative framework for advancing justice. Whether 

this theory of justice stands the test of time remains to be seen. Whether 
it does or not—and I see great merit in his theory—the advantage of the 

“fair outcome” principle over the “on the merits” principle is its anchor-

ing in a significant theory of justice. If nothing else, consideration of 
whether the “fair outcome” principle is the best procedural principle re-

locates the discussion about legal process to the larger discussion about 

the meaning of justice and the way in which process must contribute to 

achieving it. 

CONCLUSION 

It is tempting to close by showing how a “fair outcome” principle 

solves some nettlesome problems of procedural reform—perhaps, to take 

a presently raging controversy, to decide once and for all how much 

specificity should we expect of pleadings.
121

 But I will resist the urge to 
do so. One reason is my desire to posit the principle and lay it open for 

discussion, without necessarily sweeping it up in the particular political 

controversies of the moment. Another reason is my sense that the “fair 
outcome” principle probably does not, by itself, provide an answer to the 

question about the specificity of pleadings. The principle requires that we 

step back from particular questions of design, interpretation, or imple-

mentation to examine how any given procedure fits into the procedural 
and legal system as a whole. It requires us to think broadly, without un-

due consideration of parochial interests, about what goals we can ration-

ally justify and what processes we as moral agents should or should not 
use in advancing them. My argument here is only that a “fair outcome” 

principle should be our primary guide as we think about procedural re-

form. 

  

 121. See supra notes 32–35 and accompanying text. 
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Exhibit OO.b
USAM-CRM: Perjury; Subornation.

● USAM-CRM §1741–1767.

● 18 USC §1621–1623.
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Exhibit OO.c
USAM-CRM: Fraud; Falsification; Cover-Up.

● USAM-CRM §901–916.

● 18 USC §1001.
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✠✕✕✑✢☎ ◗✝✍ ✠✖ ✝✢✢✍ ✝✞✖ ✩✢✌✤ ✍✠✤✢✜✖☛☞ ✑✒✞✝ ✖✛✢ ✠✕✕✑✢ ✩✑✖ ✥✌☞ ✥✢✤✢☛☞ ✌✑✡✥✢✝✖ ✞✤
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✥✌✵✢ ✖✛✢ ✍✢✜✠✕✠✞✝✕ ✞✝ ✖✛✢ ✌✒✒☛✠✜✌✖✠✞✝ ✞✤ ✕✖✌✖✢✥✢✝✖✕ ✠✝ ✖✛✢ ✒✌✤✖✠✜✑☛✌✤ ✜✌✕✢✬
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✟✠✖✝✢✕✕ ✞✤ ✌ ✏✌✜✖ ✟✠✖✝✢✕✕✬ ✞✤ ✩✞✖✛☎

✱✜✠✖✢✍ ✠✝ ✮✣◗P ✁✴✙✓☎✄✄✂✲

❳❨❨❩❬❭❪❪❫❫❫❴❵❛❬❨❜❝❞❴❡❢❣❪❛❬❤✐❪❝❥❜✐❜❦❤❧♠❥❞❬❢❛❥❝❞♠✐❤❦❛❤❧♠♥♦♦♠✐❤❨❞❥❜❤❧❜❨♣
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✭☞✝ ✠✮ ✆ ✥✞✮✞✑✥✆✑✝✯✰ ✰✝✆✝✞✏✞✑✝ ★✒✟ ✝✩✞ ✔✒✱✞✟✑✏✞✑✝✯✰ ✲☞✞✰✝✠✒✑ ✒✟ ✮✒✟✏ ✟✞✲☞✠✟✠✑✔
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✟✞✆✰✒✑✆✴✡✞ ✠✑✝✞✟✌✟✞✝✆✝✠✒✑ ✝✩✆✝ ✕✒☞✡✥ ✏✆✵✞ ✝✩✞ ✥✞✮✞✑✥✆✑✝✯✰ ✰✝✆✝✞✏✞✑✝ ✮✆✕✝☞✆✡✡☛

✕✒✟✟✞✕✝✄ ✶✚✚ ✷✸✹✺✚✘ ✶✺✻✺✚✼ ✽✾ ✗✸✘✚✛✼✿✸✜ ❀✧✁ ✤✄✣✥ ❁❀❀ ★✦✝✩ ✪✠✟✄✬✜ ❂✚✛✺✾ ✘✚✸✹✚✘✜ ❁✍✁

❃✄❄✄ ✁✦✫ ★✂✁✧✦✬❅ ✷✸✹✺✚✘ ✶✺✻✺✚✼ ✽✾ ❆✻❂✚✜ ✢✍✣ ✤✄✣✥ ✂✂✂❁ ★❁✝✩ ✪✠✟✄ ✂✁✦✫✬❅ ✷✸✹✺✚✘
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✶✺✻✺✚✼ ✽✾ ❇✻✸✻❖✻✺✜ ✁✣✦ ✤✄✣✥ ✂✫✁✧ ★✂✂✝✩ ✪✠✟✄ ✂✁✁✂✬✜ ✝✩✞ ✕✒☞✟✝ ✮✒☞✑✥ ✝✩✞ ✆✠✟✏✆✑✯✰

✏✞✥✠✕✆✡ ✕✞✟✝✠P✕✆✝✞ ★✳✩✠✕✩ ✠✑✕✡☞✥✞✥ ✝✳✒ ✒✮ ✣✍ ✲☞✞✰✝✠✒✑✰ ✆✴✒☞✝ ◗✕✒✑✱✠✕✝✠✒✑✰◗ ✒✑ ✆
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★❀✝✩ ✪✠✟✄ ✂✁✦✫✬✄
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✞✏✆✡☛✗ ✓✑ �✁ ❃✆ ✓✡�✆✄✂✄✆�✆✟ ❃✄✁✞✟✌✗✘ ❇✸✤❈✚✪✦✷ ✛✜✢✣✚✤ ✙✣✥✣✚✦ ✧★ ■✸✣✥✪✥✜✣✸✜✢✸✬ ✹❀✯

✖✘✺✟ ✹✹✹✬ ✹✯✹ ✳✴✑� ❁✓✄✘ ✴✵✯❀✶✘ ✖✁✄ ✌✓✞❃✓✌✓�✗ ☞✡✟✆✄ ✱✆☛�✓✁✡ ✴❂❂✴ �✁ ✞��✞☛✝✬ ✓� ✓✑

✡✆☛✆✑✑✞✄✗ ✁✡✌✗ �✝✞� �✝✆ ❍✠✞✌✑✆ ✑�✞�✆✒✆✡�✑ ✘ ✘ ✘ ✄✆✑☞✌� ✓✡ �✝✆ ✂✆✄☎✆✄✑✓✁✡ ✁✠ �✝✆

✞☞�✝✁✄✓❏✆✟ ✠☞✡☛�✓✁✡✑ ✁✠ ✞ ✠✆✟✆✄✞✌ ✟✆✂✞✄�✒✆✡� ✁✄ ✞✏✆✡☛✗✘❍ ✛✜✢✣✚✤ ✙✣✥✣✚✦ ✧★
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✠✁✄✒✑ ✂✄✆✂✞✄✆✟ ❃✗ �✝✆ ❁✓�✗ ✁✠ ✻✆✎ ❖✁✄✍ ✞✡✟ ✡✁� ❃✗ �✝✆ P✆✂✞✄�✒✆✡� ✁✠ ◗✁☞✑✓✡✏

✞✡✟ ✰✄❃✞✡ P✆☎✆✌✁✂✒✆✡�✷ ❃☞� �✝✆ ✠✞✌✑✆ ✞◆✓✟✞☎✓�✑ ✎✆✄✆ ✎✓�✝✓✡ �✝✆ ✂☞✄☎✓✆✎ ✁✠ ✴✯

✰✘✱✘❁✘ ❘ ✴❂❂✴✬ ❃✆☛✞☞✑✆ �✝✆ ☛✓�✗ ✝✞✟ ✆✡�✆✄✆✟ ✓✡�✁ ✞ ☛✁✡�✄✞☛� ✎✓�✝ �✝✆ ✰✡✓�✆✟

✱�✞�✆✑ ✂✄✁✒✂�✓✡✏ �✝✆ ✒✁☎✆✬ �✝✆ ✏✁☎✆✄✡✒✆✡� ✎✞✑ ☞✌�✓✒✞�✆✌✗ ✄✆✑✂✁✡✑✓❃✌✆ ✠✁✄
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❴❵❵❛❜❝❞❞❡❡❡❢❣❤❜❵✐❥❦❢❧♠♥❞❤❜♦♣❞❥q✐♣✐r♦stq❦❜♠❤q❥❦t♣♦r❤♦st✉✈✇t①❦❛♦q❵♣❦r❵t♠qt♦❧❦r❥②

③ ♠④ ✇

JCApx [ 1123 / 1149 ]



� ✵✴✺✘ ✖✞✌✑✓�✗ ☞✂ ✵✴✭✘ ❁✁✡☛✆✞✌✒✆✡�❪❪✖✞✓✌☞✄✆ �✁

P✓✑☛✌✁✑✆ ✁

✂☛✓�✆✟ ✓✡ ✰✱✽❨ ✵❪✭✺✘❂❂✴✄

❴❵❵❛❜❝❞❞❡❡❡❢❣❤❜❵✐❥❦❢❧♠♥❞❤❜♦♣❞❥q✐♣✐r♦stq❦❜♠❤q❥❦t♣♦r❤♦st✉✈✇t①❦❛♦q❵♣❦r❵t♠qt♦❧❦r❥②

✇ ♠④ ✇

JCApx [ 1124 / 1149 ]



JCApx [ 1125 / 1149 ]



JCApx [ 1126 / 1149 ]



JCApx [ 1127 / 1149 ]



� ✁✂✄☎ ✆✝✞✟✠ ✡☛✝☛✠☞✠✌☛✟ ✝✟ ☛✍

✆✎☛✎✏✠ ✑✒☛✓✍✌✟

✎✔ ✁✂✕☎ ✖✍✏✔✍✏✝☛✠ ✖✏✓☞✠✟ ✗

✘✙✚✛✜✢✣ ✤✜✥✜✢✦ ✧★ ✩✢✪✚✫ ✬✁✬ ✆☎✭✮ ✂✭✬✁ ✘✄☛✯ ✖✓✏☎ ✂✁✰✱✲✲✫ ✝✌✮ ✠✳☛✠✌✮✟ ☛✍ ☛✯✠ ✔✍✴✠✏
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Exhibit OO.d
USAM-CRM: Conspiracy.

● USAM-CRM §923.

● 18 USC §371.
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Exhibit OO.e
USAM-CRM: Honest Services.

● USAM-CRM §945–946.

● 18 USC §1341,1346.
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In the 

United States Court of Appeals 
For the Seventh Circuit 

____________________ 

No. 14-1419 

LAWRENCE OWENS, 

Petitioner-Appellant, 

v. 

STEPHEN DUNCAN, Warden, 

Respondent-Appellee. 

____________________ 

Appeal from the United States District Court for the 

Northern District of Illinois, Eastern Division. 

No. 08 C 7159 — Thomas M. Durkin, Judge. 

____________________ 

ARGUED MARCH 3, 2015 — DECIDED MARCH 23, 2015  

____________________ 

Before POSNER, KANNE, and TINDER, Circuit Judges. 

POSNER, Circuit Judge. Lawrence Owens was convicted of 

first-degree murder in November 2000 after a bench trial in 

the Circuit Court of Cook County. The judge sentenced him 

to 25 years in prison; he has almost 11 years of his sentence 

left to serve. His conviction and sentence were affirmed. He 

then filed state claims for post-conviction relief that came to 

naught eight years after having been filed, when the state 

supreme court declined to hear an appeal from the affir-

JCApx [ 1140 / 1149 ]



2 No. 14-1419  

mance by the intermediate appellate court of the trial court’s 

denial of Owens’ petition for such relief. 

He had already filed a petition for federal habeas corpus 

relief, 28 U.S.C. § 2254, and, the state proceedings having fi-

nally wound up, the federal district court adjudicated the 

petition—and denied it, precipitating this appeal. In it he ar-

gues that the state trial judge who convicted him based his 

decision on evidence that did not exist, thus denying him 

due process of law in violation of the Fourteenth Amend-

ment. Holbrook v. Flynn, 475 U.S. 560, 567 (1986) (“one ac-

cused of a crime is entitled to have his guilt or innocence de-

termined solely on the basis of the evidence introduced at 

trial,” quoting Taylor v. Kentucky, 436 U.S. 478, 485 (1978)); 

Estelle v. Williams, 425 U.S. 501, 503 (1976) (“The right to a 

fair trial is a fundamental liberty secured by the Fourteenth 

Amendment. The presumption of innocence, although not 

articulated in the Constitution, is a basic component of a fair 

trial under our system of criminal justice”) (citation omitted); 

see also United States v. Moore, 572 F.3d 334, 341 (7th Cir. 

2009) (“Guilt beyond a reasonable doubt cannot be premised 

on pure conjecture”); United States v. Garcia, 439 F.3d 363, 

366–68 (7th Cir. 2006) (”The presumption [of innocence] is 

violated . . . when the jury is encouraged (or allowed) to con-

sider facts which have not been received in evidence”). 

In 1999, in the City of Markham (current population 

12,508), 20 miles south of Chicago, a young man named Ra-

mon Nelson, while riding his bike away from a liquor store, 

received a fatal blow to the head by a person, presumably 

male, wielding a wooden stick that may have been a baseball 

bat. Two eyewitnesses to the murder testified at Owens’ tri-

al. Maurice Johnnie identified Owens as the murderer from a 
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photo array of six persons and from a lineup—although 

Owens was the only person in the line-up who also was in 

the photo array, thereby diminishing the probative value of 

the second identification. The other eyewitness, William Ev-

ans, identified Owens as the murderer from the same photo 

array and a lineup. But at the trial, though Owens was pre-

sent in the courtroom, Evans twice pointed to a photo of 

someone else in the photo array as being Owens. There were 

other discrepancies between the two witnesses’ testimony. 

Evans testified that there had been two assailants, Johnnie 

that there had been only one. And Evans but not Johnnie tes-

tified that Nelson had spoken with the assailants before they 

assaulted him. 

Nelson had crack cocaine on his person when he was 

killed that appeared to be packaged for individual sale, for 

the cocaine was in 40 small plastic bags in his coat. No evi-

dence was presented that Owens had known Nelson, used 

or sold illegal drugs, or had any gang affiliation. If Owens 

had had any record of involvement in the illegal drug trade, 

or in gangs, the prosecution would, one imagines, have pre-

sented evidence of that involvement; it did not. Also absent 

was any physical evidence (such as fingerprints on the base-

ball bat) pointing to Owens as the murderer. Moreover, the 

murder had taken place at 8:30 p.m. on September 22. Sunset 

was at 6:47 p.m. that evening, and so it would have been 

dark (“nautical twilight” as it is called—the hour after sun-

set— would have ended by 7:47 p.m., see WeatherSpark, 

“Average Weather On September 22 For Chicago, Illinois, 

USA: Sun,” https://weatherspark.com/averages/30851/9/22/

Chicago-Illinois-United-States (visited March 11, 2015))—

three quarters of an hour before the murder took place. Not 

pitch black, though, and apparently the area in which the 
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murder was committed had been illuminated to an unde-

termined extent by light from street lamps and from a near-

by building. 

The eyewitness identification (at least by Maurice John-

nie) could, we assume despite the substantial doubts that 

have been raised concerning the reliability of eyewitness ev-

idence (see, e.g., National Academy of Sciences, Identifying 

the Culprit: Assessing Eyewitness Identification (2014); Sandra 

Guerra Thompson, “Beyond a Reasonable Doubt? Reconsid-

ering Uncorroborated Eyewitness Identification Testimony,” 

4 U.C. Davis L. R. 1487 (2008); Nancy Steblay et al., “Eyewit-

ness Accuracy Rates in Police Showup and Lineup Presenta-

tions: A Meta-Analytic Comparison,” 27 Law and Human Be-

havior 523 (2003); Gary L. Wells et al., “Eyewitness Identifica-

tion Procedures: Recommendations for Lineups and Pho-

tospreads,” 22 Law and Human Behavior 603 (1998)), have 

supported a finding beyond a reasonable doubt that Owens 

had murdered Nelson. But it is highly uncertain whether the 

judge (for remember that Owens’ trial was a bench trial, not 

a jury trial) thought that any of the evidence that had been 

presented sufficed to dispel reasonable doubt of Owens’ 

guilt. For at the end of the parties’ closing arguments the 

judge said: “I think all of the witnesses skirted the real issue. 

The issue to me was you have a seventeen year old youth on 

a bike who is a drug dealer [Nelson], who Larry Owens 

knew he was a drug dealer. Larry Owens wanted to knock 

him off. I think the State’s evidence has proved that fact. 

Finding of guilty of murder.” 

That was all the judge said in explanation of his verdict, 

and it was nonsense. No evidence had been presented that 

Owens knew that Nelson was a drug dealer or that he want-
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ed to kill him (we assume that by “knock him off” the judge 

meant “kill him”), or even knew him—a kid on a bike. The 

prosecutor had said in his closing argument that the case 

“boils down to identification …, how they identified him 

and where … and in this case identification equals recogni-

tion.” The judge seems not to have been convinced, for he 

said nothing to suggest that he thought the real issue in the 

case was identification. If one may judge from what he said, 

which is the only evidence of what he thought, he thought 

that Owens’ knowledge that Nelson was a drug dealer was 

the fact that dispelled reasonable doubt of Owens’ guilt. 

Otherwise, why would he have called the existence of this 

fact the “real issue” in the case—the basis therefore of the 

verdict? 

Even if the proper way to determine whether the judge 

would have convicted Owens had he not mistakenly be-

lieved that Owens knew Nelson and knew him to be a drug 

dealer (and wanted to kill him for that reason) would be to 

ask the judge what he was thinking when he sentenced Ow-

ens almost 14 years ago, that approach would be impossible. 

The judge died two years ago. Chicago Tribune Obituaries, 

“Joseph M. Macellaio,” April 3, 2013, www.legacy.com/

obituaries/chicagotribune/obituary.aspx?pid=164012815 (vis-

ited March 11, 2015). 

On Owens’ appeal from his conviction, the state appel-

late court ruled that the trial judge’s belief that Owens knew 

Nelson to be, or was himself, involved with drugs or gangs 

was baseless, saying “there was no evidence presented that 

defendant knew Nelson was dealing drugs, and there was 

no evidence presented that defendant was involved with 

gangs or the illegal drug trade.” The court also said that “the 
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reliability of Evans’ testimony is severely called into ques-

tion,” noting not only Evans’ two failures to identify Owens 

in the photo array in the courtroom but also his having been 

promised by the prosecution probation on two drug charges 

in exchange for his testimony. Nevertheless the court ruled 

2-1 that the trial judge’s error had been harmless because 

Johnnie’s eyewitness identification of Owens was sufficient 

to establish Owens’ guilt. The federal district court, in deny-

ing Owens’ petition for habeas corpus, added nothing to the 

state courts’ discussion of the harmless-error issue. 

The dissenting judge in the state appellate court pointed 

out that the trial judge had “never stated that he relied on 

that identification or other properly admitted evidence,” so 

that “what we do have is a trial judge manufacturing, sup-

plying, and interjecting its own evidence into a trial and then 

affirmatively stating on the record that this manufactured 

evidence constituted the basis of its verdict.” She added that 

the error was not harmless because the trial judge had “only 

considered unsupported insinuations without any indication 

that he was aware of this impropriety.” The trial judge 

hadn’t actually said that he’d considered only evidence not 

in the trial record, but the only ground for his finding Owens 

guilty that he mentioned had no basis in that record (or 

elsewhere for that matter). 

Not every fact on which a verdict is based must be found 

in or inferred from evidence introduced by a party. There is 

judicial notice (for example of what time nautical twilight 

begins and ends on a given day of the year); there are legis-

lative facts; there are stipulated facts. But there was no factu-

al basis of any sort, in the trial record or elsewhere, for the 
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judge’s finding that Owens knew Nelson, let alone knew or 

cared that he was a drug dealer. The judge made it up. 

In its brief in our court the state argues that the judge’s 

determination that Owens knew Nelson and knew him to be 

a drug dealer, etc. was a reasonable inference from Owens’ 

having killed him. The argument is that the judge, having 

(without bothering to say so) concluded that Owens had 

killed Nelson, was merely remarking that it was a drug-

related crime. And indeed it is highly plausible that Nelson 

was murdered by someone in the drug business. But the crit-

ical issue in the case was whether Owens had murdered Nel-

son. The murderer’s motive could not have been “the real 

issue” in the case—as the state keeps stressing, motive is not 

an element of the crime of murder or of the prosecution’s 

case and was not addressed by Owens’ trial counsel either, 

and the prosecution had made no effort to prove that Owens 

had known Nelson or was himself in the drug business. If as 

the judge thought and is plausible in light of what was 

found on Nelson’s person the murderer was a drug dealer, 

there’s a good chance Owens was not the murderer. 

The state mistakenly characterizes Owens as contending 

that “inferring a defendant’s motive entitles petitioner to a 

new trial if that inference is not fully supported by the evi-

dence at trial.” Had the judge said that he’d found the de-

fendant guilty beyond a reasonable doubt on the basis of the 

evidence presented at the trial, and merely added that “by 

the way my guess is that Owens knew Nelson and killed 

him for reasons related to their both being drug dealers,” 

Owens would have no case, because the judge’s observation 

would not have been the basis of Owens’ conviction. In fact 

the evidence of Owens’ guilt was as we’ve seen far from 
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conclusive, yet its uncertainty did not engage the judge’s at-

tention. The judge appears to have been thoroughly con-

fused—and likewise the state when it argues in its brief in 

our court that the judge’s inference that Owens killed Nelson 

for drug-related reasons “was arguably a reasonable infer-

ence from the” fact that “Nelson had forty bags of crack co-

caine on him at the time of the attack.” Nelson’s being a 

drug dealer could not by itself have supported any such in-

ference about the identity of his murderer unless more had 

been known about the murderer than the prosecution was 

able to establish. 

Nonetheless, to repeat, we can assume that if the evi-

dence of Owens’ guilt had been overwhelming, the judge’s 

conjecture that Owens knew Nelson and knew him to be a 

drug dealer and that Owens was (as the judge’s comment 

implied) himself involved in the drug trade (why else would 

he want to kill Nelson?) could be disregarded as goofy but 

harmless. But evidence of Owens’ guilt was not overwhelm-

ing. Had it been, it is unlikely that the judge would have de-

scribed Owens’ supposed (but by only the judge) knowledge 

of Nelson’s involvement in the drug business as “the real 

issue” in the case. What may have made it the “real issue” to 

the judge was the scantiness of the actual evidence of Ow-

ens’ guilt. 

It remains to consider whether the judge’s blunder satis-

fies the test for whether a state court’s error, though of con-

stitutional magnitude (in this case, because the judge based a 

verdict of guilty on ungrounded conjecture), can escape be-

ing deemed “harmless” when challenged in a federal habeas 

corpus proceeding. The test “is whether the error had sub-

stantial and injurious effect or influence in determining the 
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jury’s verdict. Under this standard, habeas [corpus] petition-

ers may obtain plenary review of their constitutional claims, 

but they are not entitled to habeas [corpus] relief based on 

trial error unless they can establish that it resulted in actual 

prejudice.” Brecht v. Abrahamson, 507 U.S. 619, 637 (1993) (ci-

tations and internal quotation marks omitted). Owens has 

satisfied this standard. Given that the entire case pivoted on 

two shaky eyewitness identifications, Owens might well 

have been acquitted had the judge not mistakenly believed 

that Owens had known Nelson to be a drug dealer and 

killed him because of it. As we explained in Jones v. Basinger, 

635 F.3d 1030, 1053–54 (7th Cir. 2011), the question that 

Brecht requires us to answer is not whether a reasonable trier 

of fact could have rendered the verdict that it (in this case 

he) did, but whether the trier of fact committed an error that 

had a substantial malign influence on the verdict. The trial 

judge’s singling out as the only explanation for the verdict a 

“fact” having no evidentiary support, and declaring it the 

“real issue” in resolving the case, had to have had such an 

influence. 

We are mindful that only clearly established violations of 

a defendant’s constitutional rights permit us to reverse a 

state court decision challenged in a federal habeas corpus 

proceeding. Nevada v. Jackson, 133 S. Ct. 1990 (2013). But 

there’s no question that the right to have one’s guilt or inno-

cence adjudicated on the basis of evidence introduced at trial 

satisfies that exacting standard. That is clear from the Su-

preme Court decisions in Holbrook, Taylor, and Estelle, and 

our own Garcia and Moore decisions, from all of which we 

quoted earlier. It’s true that we know of no case identical to 

this one—unsurprisingly, given the combination of weak 

proof with a verdict based on groundless conjecture. But 
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identity can’t be required. The Supreme Court has made 

clear in the cases we’ve cited and quoted from that a judge 

or a jury may not convict a person on the basis of a belief 

that has no evidentiary basis whatsoever. Just imagine that 

the judge in our case had said “I know there’s no evidence of 

guilt, but I also know that prosecutors in the City of Mark-

ham never prosecute an innocent person.” The defendant 

would be entitled to relief in a habeas corpus proceeding 

even though that precise statement had never been uttered 

by a judge before. 

And so we reverse the judgment denying Owens relief 

and give the state 120 days in which to decide whether to 

retry him. If it does not decide within that period to retry 

him, he must be released from prison. 
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